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A deed is a written document that on its face conveys title or an interest in real property. 'Ttis a written contract” and subject to the 
parol evidence rule.° A deed is the final expression of the agreements between the parties as to every subject which it undertakes 


to deal with, and any conflicts between the terms of prior agreements and the terms of the deed are resolved by the deed.* 
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I Wildwood Medical Center, L.L.C. v. Montgomery County, 405 Md. 489, 954 A.2d 457 (2008); Drake v. 
Hance, 195 N.C. App. 588, 673 S.E.2d 411 (2009); Stutzman v. Office of Wyoming State Engineer, 2006 
WY 30, 130 P.3d 470 (Wyo. 2006). 

> Department of Transp. v. Meadow Trace, Inc., 274 Ga. App. 267, 617 S.E.2d 246 (2005), judgment aff'd, 
280 Ga. 720, 631 S.E.2d 359 (2006). 

3 Radspinner v. Charlesworth, 369 N.W.2d 109 (N.D. 1985). 

4 Abi-Najm v. Concord Condominium, LLC, 280 Va. 350, 699 S.E.2d 483 (2010). 
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As to the construction of deeds, see §§ 193 to 270. 
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The term "conveyance" connotes a deed whereby the title to land is transferred from one person to another! by delivery and 
acceptance of a deed,” "Conveyance" may include a lease.> However, the passing of real property by intestacy has been held 


not to constitute a "conveyance" within the meaning of a real property statute.4 


"Grant" is a synonym of "conveyance."> 
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1 Town of Groton v. Mardie Lane Homes, LLC, 286 Conn. 280, 943 A.2d 449 (2008); Deslauriers v. Senesac, 
331 Ill. 437, 163 N.E. 327, 62 A.L.R. 511 (1928); Vann v. Edwards, 135 N.C. 661, 47 S.E. 784 (1904); 
McQuiddy Printing Co. v. Hirsig, 23 Tenn. App. 434, 134 S.W.2d 197 (1939). 
Premier Bank v. Board of County Com'rs of County of Bent, 214 P.3d 574 (Colo. App. 2009). 
Waskey v. Chambers, 224 U.S. 564, 32 S. Ct. 597, 56 L. Ed. 885, 3 Alaska Fed. 855 (1912); Stewart v. 
Talbott, 58 Colo. 563, 146 P. 771 (1915). 
As to the distinction between a deed and a lease, see § 4. 

4 Estate of Geiser, 90 Misc. 2d 991, 396 N.Y.S.2d 792 (Sur. Ct. 1977). 

5 Dearing v. Brush Creek Coal Co., 182 Tenn. 302, 186 S.W.2d 329 (1945). 
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An "indenture" is a deed or writing containing a conveyance, bargain, contract, covenant, or agreement between two or more 
parties, | which gets its name from its form of writing, which is in counterpart with the edges indented to facilitate identification 
of the parts.” It is thus distinguishable from a "deed poll" which is a deed executed by the grantor only, the usual form of 


commencement being "Know all men by these presents" or "I, ... hereby grant, ete."? 
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1 K & K Food Services, Inc. v. S & H, Inc., 2000 OK 31, 3 P.3d 705 (Okla. 2000). 
2 Sterling v. Park, 129 Ga. 309, 58 S.E. 828 (1907). 
3 Sterling v. Park, 129 Ga. 309, 58 S.E. 828 (1907); Hawkins v. Corbit, 1921 OK 345, 83 Okla. 275, 201 P. 
649 (1921). 
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Although leases are, in a sense, conveyances, | the term "deed" is not ordinarily used to describe them. Property law regards a 


lease as equivalent to a sale of the premises for the term of the lease.” 


The term "deed" is to be distinguished from a mortgage or a deed of trust which does not really dispose of the title to the land 


but merely provides security for a debt.> 


A bond for title does not operate as a conveyance of itself.4 
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Footnotes 
1 Am. Jur. 2d, Landlord and Tenant § 19. 
As to whether leases may fall within a statutory definition of the term "conveyance," see § 2. 
Am. Jur. 2d, Landlord and Tenant § 384. 
Am. Jur. 2d, Mortgages § 1. 
4 Chavez v. De Bergere, 231 U.S. 482, 34 S. Ct. 144, 58 L. Ed. 325 (1913); Bernard v. Benson, 58 Wash. 
191, 108 P. 439 (1910). 





End of Document © 2021 Thomson Reuters. No claim to original U.S. Government 
Works. 


WESTLAW 


§ 5. Distinction between deeds and wills, 23 Am. Jur. 2d Deeds § 5 


23 Am. Jur. 2d Deeds § 5 


American Jurisprudence, Second Edition May 2021 Update 


Deeds 
Anne E. Melley, J.D., LL.M., of the staff of the National Legal Research Group, Inc. 


I. In General 


A. Definitions and Distinctions 


§ 5. Distinction between deeds and wills 


Topic Summary Correlation Table — References 


West's Key Number Digest 


West's Key Number Digest, Deeds ‘§=5 
West's Key Number Digest, Willsi§=88(.5), 88(1) 


A.L.R. Library 


Validity of option to purchase realty as affected by indefiniteness of term provided for exercise, 31 A.L.R.3d 522 





Whether an instrument is a deed or a will depends primarily on its operation and not on its form or manner of execution.! The 
essential characteristic of a testamentary instrument is that it operates only upon and by reason of the death of the maker; prior 
to the date of the testator's death, a will is merely the expression of an intention to dispose of one's property in a certain way 


in the future provided one does not have a change of mind.” In order that an instrument may be operative as a deed, it must 
pass a present interest although it is not necessary that the grantee take a present estate in the property conveyed. Accordingly, 
where a provision in an instrument in the form of a deed, postponing its taking effect until after the death of the grantor, is 


construed as passing a present interest in the grantee, the instrument is a deed? in the absence of statutory provision that the 


instrument will operate as a will. Where, however, the provision in an instrument, postponing its effect until after the death 
of the grantor, is construed as passing an interest not to take effect until the death of the maker, the instrument is testamentary 


notwithstanding that in form it may be a deed.” Under such an instrument, the maker is not deprived of the right of revoking 
the instrument; it is revocable and ambulatory and hence is testamentary in character.° Wills and deeds are distinguished by the 
power of revocation residing in the maker in the case of a will, whereas a deed once executed and delivered is irrevocable’ in 


the absence of the reservation of the right to revoke.® 
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Footnotes 

1 Blackwell v. Lee, 1932 OK 549, 160 Okla. 73, 15 P.2d 574 (1932). 
As to the construction of an instrument as a deed or a will, see §§ 212 to 223. 

2 Am. Jur. 2d, Wills § 1. 
Lindsey v. Christian, 222 Ark. 169, 257 S.W.2d 935 (1953); Martin v. Smith, 211 Ga. 600, 87 S.E.2d 406 
(1955); Bowie v. Bowie, 208 Md. 623, 119 A.2d 436 (1956); Beauchamp v. Beauchamp, 381 S.W.2d 804 
(Mo. 1964); Terrell v. Graham, 576 S.W.2d 610 (Tex. 1979). 

4 Collier v. Carter, 146 Ga. 476, 91 S.E. 551, 11 A.L.R. 1 (1917). 

4 Kelly v. Bank of America Nat. Trust & Savings Ass'n, 112 Cal. App. 2d 388, 246 P.2d 92, 34 A.L.R.2d 578 


(4th Dist. 1952); Smith v. Thomas, 199 Ga. 396, 34 S.E.2d 278 (1945); White v. Inman, 212 Miss. 237, 
54 So. 2d 375, 30 A.L.R.2d 380 (1951); Atchison v. Atchison, 1946 OK 358, 198 Okla. 98, 175 P.2d 309 
(1946); Trumbauer v. Rust, 36 S.D. 301, 154 N.W. 801, 11 A.L.R. 10 (1915). 

6 Collier v. Carter, 146 Ga. 476, 91 S.E. 551, 11 A.L.R. 1 (1917); Heaston v. Kreig, 167 Ind. 101, 77 N.E. 805 
(1906); Wimpey v. Ledford, 177 S.W. 302, 11 A.L.R. 7 (Mo. 1915). 
McReynolds v. McReynolds, 147 Mont. 476, 414 P.2d 531 (1966). 
Eaton v. Husted, 141 Tex. 349, 172 S.W.2d 493 (1943). 
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The purpose of a deed is to pass title to land.! There must be a written instrument.” The appropriate method of making a 


voluntary transfer of real property in the lifetime of the grantor is by deed.? 


A deed is not, however, the only method of acquiring title to realty. Title may also be acquired by operation of law, as where 


title is acquired by adverse possession* or descent,” or it may be acquired by will.° 
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Footnotes 

1 Mitchell v. Nicholson, 71 N.D. 521, 3 N.W.2d 83, 139 A.L.R. 1175 (1942). 

2 National Blvd. Bank of Chicago v. Citizens Utilities Co. of Illinois, 107 Ill. App. 3d 992, 63 Ill. Dec. 540, 
438 N.E.2d 471 (1st Dist. 1982); McDaniel v. Carruth, 637 S.W.2d 498 (Tex. App. Corpus Christi 1982). 
As to the description of the property conveyed, see §§ 38 to 51. 

2 Carr v. Frye, 225 Mass. 531, 114 N.E. 745 (1917); Lake v. Weaver, 76 N.J. Eq. 280, 74 A. 451 (Ct. Err. 
& App. 1909). 

4 Am. Jur. 2d, Adverse Possession § 1. 
Am. Jur. 2d, Descent and Distribution § 18. 
Am. Jur. 2d, Wills § 1281. 

End of Document © 2021 Thomson Reuters. No claim to original U.S. Government 


Works. 


WESTLAW 


§ 7. What may be conveyed, 23 Am. Jur. 2d Deeds § 7 


23 Am. Jur. 2d Deeds § 7 
American Jurisprudence, Second Edition May 2021 Update 


Deeds 
Anne E. Melley, J.D., LL.M., of the staff of the National Legal Research Group, Inc. 


I. In General 


B. Other General Considerations 


§ 7. What may be conveyed 


Topic Summary Correlation Table References 


West's Key Number Digest 


West's Key Number Digest, Deeds ‘i=7 





A lawful subject matter is required for a deed to be effective. : Any interest in realty, either legal or equitable, may be conveyed by 
deed,” including a vested remainder.* One cannot convey an interest greater than one possesses in property,* and a conveyance 
of property is invalid to the extent the seller tries to convey an interest greater than he or she has.” One who does not hold title 


to property cannot pass or transfer title to that property.° 


Minerals, including oil and gas, are usually regarded as being part of the realty, conveyable as such.’ Timber trees may be 


transferred by deed, grant, or reservation as an estate separate from the land itself,® and an annuity may be created by deed.” 


A title which has been gained by prescription may be conveyed and transferred by deed. 19 


CUMULATIVE SUPPLEMENT 
Cases: 


A grantor cannot convey what the grantor does not own. Nationstar Mortgage, LLC v. Goodman, 187 A.D.3d 1635, 133 N.Y.S.3d 
704 (4th Dep't 2020). 


[END OF SUPPLEMENT] 
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Lim v. Choi, 256 Va. 167, 501 S.E.2d 141 (1998). 

Barribeau v. Brant, 58 U.S. 43, 17 How. 43, 15 L. Ed. 34, 1854 WL 7468 (1854). 

As to the assignability of property rights, see Am. Jur. 2d, Assignments § 43. 

As to an heir's assignment of his or her prospective inheritance, see Am. Jur. 2d, Assignments §§ 70, 71. 
As to deeds transferring a vested interest acquired by intestate succession, see Am. Jur. 2d, Descent and 
Distribution § 148. 

In re Marriage of Foreman, 1999 MT 89, 294 Mont. 181, 979 P.2d 193 (1999). 

Youngs v. Old Ben Coal Co., 243 F.3d 387 (7th Cir. 2001) (applying Indiana law); Bald Mountain Park, 
Ltd. v. Oliver, 863 F.2d 1560 (11th Cir. 1989) (applying Georgia law); Hotshoe Enterprises, LLC v. City of 
Hartford, 50 Conn. Supp. 476, 939 A.2d 641 (Super. Ct. 2006), judgment aff'd, 284 Conn. 833, 937 A.2d 
689 (2008); Tarason v. Wesson Realty, LLC, 2012 ME 47, 40 A.3d 1005 (Me. 2012); Cummings v. Varn, 
307 S.C. 37, 413 S.E.2d 829 (1992); See v. Hennigar, 151 Wash. App. 669, 213 P.3d 941 (Div. 3 2009), 
as corrected, (Oct. 6, 2009). 

Youngs v. Old Ben Coal Co., 243 F.3d 387 (7th Cir. 2001) (applying Indiana law). 

FH Partners, LLC v. Complete Home Concepts, Inc., 378 S.W.3d 387 (Mo. Ct. App. W.D. 2012); In re New 
Creek Bluebelt, Phase 4. City of New York, 79 A.D.3d 888, 917 N.Y.S.2d 203 (2d Dep't 2010), leave to 
appeal dismissed, 16 N.Y.3d 825, 921 N.Y.S.2d 185, 946 N.E.2d 174 (2011); Manusos v. Skeels, 238 Or. 
App. 657, 243 P.3d 491 (2010), review denied, 350 Or. 130, 250 P.3d 922 (2011); Watson v. Tipton, 274 
S.W.3d 791 (Tex. App. Fort Worth 2008). 

Am. Jur. 2d, Gas and Oil §§ 2, 50 to 58; Am. Jur. 2d, Mines and Minerals §§ 181 to 184. 

Am. Jur. 2d, Logs and Timber § 11. 

Am. Jur. 2d, Annuities § 5. 

Keith v. Kennard, 222 Mass. 398, 110 N.E. 1030 (1916). 

As to the distinction between prescription and adverse possession, see Am. Jur. 2d, Adverse Possession § 8. 
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A title deed is subject to conversion and is recoverable by the person who is entitled to hold it! by the usual actions available 


for the recovery of personal property.” Real estate is not, however, subject to conversion.° 
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Footnotes 
1 Las Mendozas, Inc. v. Powell, 368 F.2d 445 (Sth Cir. 1966) (applying Texas law); Ming Hin Chin v. Fletcher, 
21 Misc. 2d 421, 191 N.Y.S.2d 601 (Sup 1959). 
Am. Jur. 2d, Conversion § 16; Am. Jur. 2d, Replevin § 8. 
Am. Jur. 2d, Conversion § 15. 
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From the standpoint of time, the law in effect at the time of the execution of a deed governs its validity and interpretation. ! 


Matters pertaining to the validity of conveyances of real property are governed by the law of the situs of the property.” 
© 2021 Thomson Reuters. 33-34B © 2021 Thomson Reuters/RIA. No Claim to Orig. U.S. Govt. Works. All rights reserved. 


Footnotes 

1 Arkansas Presbytery of Cumberland Presbyterian Church v. Hudson, 344 Ark. 332, 40 S.W.3d 301 (2001); 
Elder v. Delcour, 364 Mo. 835, 269 S.W.2d 17, 47 A.L.R.2d 370 (1954); Dell v. City of Lincoln, 170 Neb. 
176, 102 N.W.2d 62 (1960); Gajewski v. Bratcher, 221 N.W.2d 614, 81 A.L.R.3d 211 (N.D. 1974); Messner 
v. Moorehead, 1990 OK 17, 787 P.2d 1270 (Okla. 1990). 
As to the time as of which a grantor's capacity to execute a deed is determined, see § 23. 
As to the time as of which a deed becomes operative, including the question whether it relates back, see 
§§ 271 to 295. 

2 Chevy Chase Land Co. of Montgomery County, Md. v. U.S., 37 Fed. Cl. 545 (1997), judgment aff'd, 230 
F.3d 1375 (Fed. Cir. 1999), amended, (Mar. 27, 2000); Estate of Lampert Through Thurston v. Estate of 
Lampert Through Stauffer, 896 P.2d 214 (Alaska 1995); Gabrielian v. Gabrielian, 473 A.2d 847 (D.C. 1984); 
Preston v. APCH, Inc., 89 A.D.3d 65, 930 N.Y.S.2d 722 (4th Dep't 2011); Matter of Estate of Erickson, 368 
N.W.2d 525 (N.D. 1985); South Carolina Dept. of Parks, Recreation, and Tourism v. Brookgreen Gardens, 
309 S.C. 388, 424 S.E.2d 465 (1992). 
As to conflict of laws principles relating to conveyances of real property, generally, see Am. Jur. 2d, Conflict 
of Laws §§ 27 to 30. 
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Quitclaim deeds are commonly used to convey interests of an unknown extent or claims having a dubious basis.! To the extent 


the grantor holds good title to the property,” for purposes of conveying title, a quitclaim deed is as effective as any other deed.? 


A quitclaim is a deed intended to pass any title, interest, or claim which the grantor may have in the premises but not professing 
that such title is valid.* In fact, a quitclaim deed does not import that the grantor has any interest at all.> It conveys nothing 
more than what the grantor owns.° An essential characteristic of a quitclaim deed is that it contains no warranties or covenants 


by the grantor.’ 


A quitclaim deed expresses upon its face doubts about the grantor's interest, and any buyer is necessarily put on inquiry as to 


those doubts; thus, ordinarily, a quitclaim deed without warranty of title cannot be a warranty or misrepresentation of title.® The 


operative words of a quitclaim deed are "conveys and quitclaims."” 
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Geodyne Energy Income Production Partnership I-E v. Newton Corp., 161 S.W.3d 482 (Tex. 2005). 

Bradford v. Brady, 85 So. 3d 399 (Ala. Civ. App. 2011), cert. denied, (Dec. 9, 2011). 

Celtic Corp. v. Tinnea, 254 S.W.3d 137 (Mo. Ct. App. E.D. 2008). 

Thompson v. U.S., 101 Fed. Cl. 416 (2011). 

As to the interest conveyed by a quitclaim deed, see § 277. 

5 R & R Land Development, L.L.C. v. American Freightways, Inc., 389 S.W.3d 234 (Mo. Ct. App. S.D. 2012), 
reh'g and/or transfer denied, (Jan. 7, 2013) and transfer denied, (Mar. 19, 2013). 

6 Lindy Lu LLC v. Illinois Cent. R. Co., 2013 IL App (3d) 120,337; Bradford v. Brady, 85 So. 3d 399 (Ala. 
Civ. App. 2011), cert. denied, (Dec. 9, 2011); Layne v. Layne, 74 So. 3d 161 (Fla. Ist DCA 2011); Turner 
v. Wells Fargo Bank, N.A., 2012 MT 213, 366 Mont. 285, 291 P.3d 1082 (2012); Carkuff v. Balmer, 2011 
ND 60, 795 N.W.2d 303 (N.D. 2011); Holladay Towne Center, L.L.C. v. Brown Family Holdings, L.L.C., 
2011 UT 9, 248 P.3d 452 (Utah 2011). 

7 Lindy Lu LLC v. Illinois Cent. R. Co., 2013 IL App (3d) 120,337; R & R Land Development, L.L.C. v. 
American Freightways, Inc., 389 S.W.3d 234 (Mo. Ct. App. S.D. 2012), reh'g and/or transfer denied, (Jan. 
7, 2013) and transfer denied, (Mar. 19, 2013). 

8 Geodyne Energy Income Production Partnership I-E v. Newton Corp., 161 S.W.3d 482 (Tex. 2005). 

Newport Yacht Basin Ass'n of Condominium Owners v. Supreme Northwest, Inc., 168 Wash. App. 56, 277 

P.3d 18 (Div. 1 2012). 
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The purpose of a correction deed is to admit mutual error and change the original instrument to conform to the true intent of the 


parties. ' 4 mistake in the omission of parties may be corrected by a deed of correction to effectuate the intention of the parties.” 
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If a grantor and a grantee can be determined from the whole of the instrument, and the document is signed and acknowledged 


"l 4 deed must be drawn in such language as 


by the grantor, then the document accomplishes a legally effective "conveyance. 
to indicate who is granting the property, to whom it is granted, and what the property is, and it is usual for the conveyancer to 


set forth what the deed is intended to express in some formal manner.’ Title to real estate may be conveyed in a trust instrument, 
and the fact that the instrument is not captioned "deed" does not deprive it of legal effect as a conveyance of real estate provided 


a . . 4 
it is otherwise valid as such a conveyance. 


It is not essential to the validity of an instrument as a deed, or to make it operative to pass title to land, that it follow any exact 


or prescribed form of words provided the intention to convey is expressed.” Formality and exactness are not required.° It is 
sufficient if the matter written is set forth in an orderly manner by words which clearly specify the agreement and meaning 


of the parties and bind them.’ 


A deed may refer to another deed for its terms.® 
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Duffield v. Duffield, 268 III. 29, 108 N.E. 673 (1915). 

As to the designation of parties, see §§ 25 to 31. 

Deslauriers v. Senesac, 331 Ill. 437, 163 N.E. 327, 62 A.L.R. 511 (1928). 

As to the form of deed to which the purchaser is entitled under the contract, see Am. Jur. 2d, Vendor and 
Purchaser § 229. 

Matter of Estate of Severson, 459 N.W.2d 473 (Iowa 1990). 

Meairs v. Kruckenberg, 171 Kan. 450, 233 P.2d 472, 31 A.L.R.2d 525 (1951); Lim v. Choi, 256 Va. 167, 
501 S.E.2d 141 (1998). 

Bamber v. Bamber, 216 So. 2d 806 (Fla. 3d DCA 1968); Babb v. Dowdy, 229 Ky. 767, 17 S.W.2d 1014 
(1929). 

Bamber v. Bamber, 216 So. 2d 806 (Fla. 3d DCA 1968); Babb v. Dowdy, 229 Ky. 767, 17 S.W.2d 1014 
(1929); Riggs v. City of New Castle, 229 Pa. 490, 78 A. 1037 (1911). 

Berry v. Marion County Lumber Co., 108 S.C. 108, 93 S.E. 328 (1917). 

As to the description of property by reference to another instrument, see § 50. 
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In order to transfer title, an instrument must contain apt words of grant! which manifest the grantor's intent to make a present 
conveyance of the land by the deed, as distinguished from an intention to convey it at some future time.” The granting clause of 
a deed determines the interest conveyed.* In some jurisdictions which employ both a granting clause and a habendum clause* 
the granting clause is said to actively transfer the land from the grantor to the grantees,” while the habendum clause describes 


the type of title that has been granted.° Rights in property of varying degrees may be created within the same grant.’ 


The absence of words of conveyance cannot be supplied,® and if no words importing a grant can be found in the deed, it 
is void although in other respects formal and regular.” However, no particular verbal formula is required to effect a present 
conveyance, |? nor is it essential that technical terms be used.!! If an intention to pass the title is disclosed, the court will give 


effect to such intention notwithstanding an inaccuracy of expression or inaptness of the words used. - Conversely, the presence 
of technical words of conveyance does not necessarily constitute an instrument a deed if it was not the intention of the parties 


that it operate as such. iy 
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Gilder v. Mitchell, 668 A.2d 879 (Me. 1995). 
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Trust, 2006 WY 14, 126 P.3d 909 (Wyo. 2006). 
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Under common law principles, when the word "heirs" has been omitted from a deed, the grantee receives only a life interest 
even though the deed expresses an intention to convey an interest of perpetual duration. ! Although words of inheritance (such 
as to the grantee "and his heirs and assigns forever") are no longer necessary in most states” to pass a fee simple title, the use 


of such words strengthens the reading of a deed to pass a fee simple title and not some amalgam of lesser estates.* 
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The words "remise, release, and quitclaim," which are the customary operative words of quitclaim deeds, manifest the intention 
of the grantor to convey his or her present interest, whatever it may be, to the grantee.! Indeed, the words "remise, release, and 
quitclaim" have been held to be synonymous” so that it would seem that one or more of these words would be effective. However, 


it should be noted that use of the word "quitclaim" does not conclusively establish that the instrument is a quitclaim deed.” 
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if Spreckels v. Brown, 212 U.S. 208, 29 S. Ct. 256, 53 L. Ed. 476 (1909); City of Manhattan Beach v. Superior 
Court, 13 Cal. 4th 232, 52 Cal. Rptr. 2d 82, 914 P.2d 160 (1996); Simonds v. Simonds, 199 Mass. 552, 85 
N.E. 860 (1908); Bannard v. Duncan, 79 Neb. 189, 112 N.W. 353 (1907). 

é City of Manhattan Beach v. Superior Court, 13 Cal. 4th 232, 52 Cal. Rptr. 2d 82, 914 P.2d 160 (1996); 
Bannard v. Duncan, 79 Neb. 189, 112 N.W. 353 (1907). 

3 § 226. 
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In formal deeds, the habendum is that part of the deed, usually following the premises, which sets forth the estate to be held 
and enjoyed by the grantee. | The purpose of the habendum clause of a deed is to curtail, limit, or qualify the estate conveyed 
in the granting clause? or the premises.” The habendum is no longer an essential part of a deed in many jurisdictions.* Where 


the estate is clearly defined in the granting clause of the premises, there is no necessity for a habendum.> 
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461 (1992), opinion modified, (Dec. 24, 1992); Kipp v. Estate of Chips, 169 Vt. 102, 732 A.2d 127 (1999); 
Realty Securities & Discount Co. v. National Rubber & Leather Co., 122 W. Va. 21, 7 S.E.2d 49 (1940). 

2 Dansie v. Hi-Country Estates Homeowners Ass'n, 1999 UT 62, 987 P.2d 30 (Utah 1999); Kipp v. Estate of 
Chips, 169 Vt. 102, 732 A.2d 127 (1999). 

3 Bryant v. Shields, 220 N.C. 628, 18 S.E.2d 157 (1942). 

4 Realty Securities & Discount Co. v. National Rubber & Leather Co., 122 W. Va. 21, 7 S.E.2d 49 (1940); 
Flynn v. Palmer, 270 Wis. 43, 70 N.W.2d 231, 51 A.L.R.2d 1000 (1955). 

5 Realty Securities & Discount Co. v. National Rubber & Leather Co., 122 W. Va. 21, 7 S.E.2d 49 (1940). 
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In formal deeds, the habendum is followed by the clause of reddendum, which in feudal times was employed to set forth the 
military or other services to be rendered by the grantee and which is now used to effect a reservation of an estate in the land 


previously granted, as, for instance, a life estate.' Its detraction from the estate granted in the premises is not regarded as a 
repugnance.” Both clauses are deemed to be of equal dignity and are read together and allowed effect and operation, the latter 


limiting and modifying the former so as to effectuate the intent of the grantor as disclosed by the whole instrument.°> The 
reddendum creates and defines and is equal in dignity and virtue with the premises. The space or position usually accorded to 


the reddendum may be used by a clause excepting a separable thing from the premises or granting clause of the deed,* and an 


exception so made is not repugnant to the grant unless the two are irreconcilable.” 
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2 § 206. 
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The date of the deed, containing the day, month, and year of its execution, is one of the formal parts of a deed but is not essential 
to its validity. ! The operative effect of a deed is in no way affected by the fact that it is undated,” nor is it defeated because 
the acknowledgment is undated? or dated incorrectly.4 The deed operates from the time of delivery; the date it bears merely 


raises a presumption that it was delivered then.> 
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1 Sterling v. Park, 129 Ga. 309, 58 S.E. 828 (1907); Eld v. Ellis, 235 S.W.2d 273 (Mo. 1950). 
2 Harvey v. Ledbetter, 219 Ark. 27, 240 S.W.2d 18 (1951); Spero v. Bove, 116 Vt. 76, 70 A.2d 562 (1950). 
3 Spero v. Bove, 116 Vt. 76, 70 A.2d 562 (1950). 

As to the effect of an irregularity in the date of acknowledgment, see Am. Jur. 2d, Acknowledgments § 35. 

4 Gulf Land & Development Co. v. McRaney, 197 So. 2d 212 (Miss. 1967). 
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A transaction involving the transfer of title to real estate presupposes the participation of two or more parties—that is, a grantor 
and a grantee. ! In order that an instrument may operate as a deed conveying land or an interest or estate therein, there must 


be both a grantor and a grantee.” 
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1 Deslauriers v. Senesac, 331 Ill. 437, 163 N.E. 327, 62 A.L.R. 511 (1928). 
> Deslauriers v. Senesac, 331 Ill. 437, 163 N.E. 327, 62 A.L.R. 511 (1928); Hogsed v. Gillett, 60 Mont. 467, 
199 P. 907 (1921); Sullivan v. Buckhorn Ranch Partnership, 2005 OK 41, 119 P.3d 192 (Okla. 2005); Allgood 
v. Allgood, 134 S.C. 233, 132 S.E. 48 (1926); City Bank of Portage v. Plank, 141 Wis. 653, 124 N.W. 1000 
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While a corporation may convey to one of its stockholders,! ordinarily one person cannot occupy, at law, at the same time, the 
position of both grantor and grantee in regard to the same property.” Just as it is impossible for one to deliver possession to 


oneself, it is impossible for one to convey by deed to oneself what that person already possesses.> If a person holds the fee and 
desires to reduce the quantum of the held estate, the proper mode of doing this is to convey to another reserving to himself or 


herself the estate such person desires to hold.* However, in conformity with the trend to permit the intention of the parties to 
override formalistic objections,” grantors who are tenants in common may effectively create a joint tenancy with survivorship 


by means of a deed running to themselves as grantees.° 
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2 Strout v. Burgess, 144 Me. 263, 68 A.2d 241, 12 A.L.R.2d 939 (1949). 

3 Deslauriers v. Senesac, 331 Ill. 437, 163 N.E. 327, 62 A.L.R. 511 (1928); Strout v. Burgess, 144 Me. 263, 
68 A.2d 241, 12 A.L.R.2d 939 (1949). 

4 §§ 59 to 71. 
§ 193. 

6 Haynes v. Barker, 239 S.W.2d 996 (Ky. 1951). 
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In order that an instrument may be operative as a deed conveying title to, or interest or estate in, land, the grantee named in the 
deed must be a person, natural or artificial, in existence at the time of conveyance! and capable of taking title.” A deed granting 
an immediate estate to a person not in existence is inoperative to transfer the legal estate? though such deed is valid between 


the grantor and the grantee under principles of equity.* The deed is void, however, when asserted against third parties.” 


A deed to a fictitious grantee, or which names as grantee a person who has no existence, is inoperative and void.® However, a 


deed to an existing person as grantee who is described by a fictitious or assumed name is valid.’ 
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Mize, L.L.C., 186 S.W.3d 782 (Mo. Ct. App. W.D. 2006) (noting, however, that equitable rights may result 
in favor of a subsequently formed corporation named as grantee); Sullivan v. Buckhorn Ranch Partnership, 
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A deed is void if the named grantee is not a legal entity. Uznay v. Bevis, 139 Wash. App. 359, 161 P.3d 
1040 (Div. 1 2007). 

As to a deceased grantee, see § 22. 


4 Community Credit Union Services, Inc. v. Federal Exp. Services Corp., 534 A.2d 331 (D.C. 1987). 
Community Credit Union Services, Inc. v. Federal Exp. Services Corp., 534 A.2d 331 (D.C. 1987). 
6 Alvestad v. Monsanto Co., 459 U.S. 1070, 103 S. Ct. 489, 74 L. Ed. 2d 632 (1982); State of Or. By and 


Through Div. of State Lands v. Bureau of Land Management, Dept. of the Interior, U.S., 876 F.2d 1419, 54 
Ed. Law Rep. 430 (9th Cir. 1989) (applying Oregon law). 
7 § 29. 





End of Document © 2021 Thomson Reuters. No claim to original U.S. Government 
Works. 


WESTLAW © 2021 Thomson Reuters. No claim to original U.S. Government Works. 2 


§ 22. Necessity that grantee be a person in..., 23 Am. Jur. 2d Deeds... 


23 Am. Jur. 2d Deeds § 22 
American Jurisprudence, Second Edition May 2021 Update 


Deeds 
Anne E. Melley, J.D., LL.M., of the staff of the National Legal Research Group, Inc. 


IV. Parties 


A. In General 


§ 22. Necessity that grantee be a person in existence—Deceased grantee 


Topic Summary Correlation Table — References 


West's Key Number Digest 


West's Key Number Digest, Deeds (j=r13 





A grant to a deceased person or to the estate of a deceased person is void at common law for want of a grantee in being and 


capable of taking the estate conveyed; and no title passes thereunder to the heirs or devisees of the deceased person. ! While a 
deed to a designated person or that person's heirs is effective if such person is dead at the time of the deed because the person's 


heirs at that time can be established with certainty,” a deed to a certain person, who is then deceased, and the person's heirs, is 
inoperative for want of a grantee, the word "heirs," in such case, being held to be used by way of limitation only—that is, as 


indicating the nature of the estate that such designated person was to have.” 


In some jurisdictions, the rule that a grant to a deceased person is void applies only to the legal estate and has no application to 
the equitable rights of the parties growing out of such conveyance, and this principle is applied in giving effect to such equitable 
rights. A deed made to the heirs or assigns of a dead person is valid if it can be shown that it was the grantor's intention to 
convey title to such heirs or assigns.> A deed to the estate of a deceased person is valid where surrounding circumstances, 


including that the grantor knew of the death of the grantee and that the deceased person's beneficiaries were clearly known and 


undisputed at the time the grantor executed deed, indicate that the grantor intended that result.° 
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82 Kan. 715, 109 P. 182 (1910); Hopkins v. Slusher, 266 Ky. 300, 98 S.W.2d 932, 108 A.L.R. 662 (1936); 
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Haile v. Holtzclaw, 414 S.W.2d 916 (Tex. 1967). 
Baker v. Lane, 82 Kan. 715, 109 P. 182 (1910); James v. James, 77 W. Va. 229, 87 S.E. 364 (1915). 

4 Fisher v. Standard Inv. Co., 145 Neb. 80, 15 N.W.2d 355 (1944); Black v. Beagle, 59 Wyo. 268, 140 P.2d 
594 (1943). 
Wilson v. Dearing, Inc., 415 S.W.2d 475 (Tex. Civ. App. Eastland 1967). 
USS. v. Stubbs, 776 F.2d 1472 (10th Cir. 1985) (applying Utah law). 
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In the absence of incapacity arising from the law of the situs or restrictions on alienation imposed by a donor of land,! an 


owner of land has full dispositive power over it? Thus, a competent grantor is essential for a proper deed.* When it can be 
established that a grantor lacked legal capacity to make a conveyance, such grantor's purported deed may be avoided and set 


aside or regarded as null and of no consequence in law.’ One who lacks testamentary capacity also lacks the necessary capacity 
to execute a deed.” A deed may be deemed invalid and cancelled in equity on the ground of mental incapacity if the grantor is 
shown to be entirely without an understanding of the deed at the time of execution.° A deed made while under undue influence 


or under mental disability, absent an adjudication of incapacity, is voidable only, not void.’ 


In judging a grantor's capacity to execute a deed, the point of time to be considered is the time of the execution of the deed.® If 
it clearly appears that when the instrument was executed the grantor had the capacity to understand his or her actions, knew the 
nature and extent of the property dealt with and what he or she proposed to do with it, and had the capacity to decide intelligently 
whether or not he or she intended to make the conveyance, it cannot be found that the grantor was incompetent to execute the 


instrument.’ In the absence of countervailing proof, the law raises a presumption of sanity and competency if the grantor is an 


adult.!° A grantor who has the ability to read and understand a deed but fails to do so is normally bound by that deed. i 


A deed may be set aside where there is a great disparity of mental ability between the parties coupled with an inadequacy of 


consideration! though weakness of intellect alone does not rise to the level of a total lack of capacity. I 


A deed that is void due to lack of authority for the transfer cannot convey title to property even to a good faith purchaser for 


value. !* 
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Slorby v. Johnson, 530 N.W.2d 307 (N.D. 1995). 

Faulkner v. Walters, 661 So. 2d 227 (Ala. 1995); Curl By and Through Curl v. Key, 311 N.C. 259, 316 S.E.2d 
272 (1984); Weir by Gasper v. Estate of Ciao, 521 Pa. 491, 556 A.2d 819 (1989); Hudson v. Leopold, 288 
S.C. 194, 341 S.E.2d 137 (1986); Lim v. Choi, 256 Va. 167, 501 S.E.2d 141 (1998). 
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Matter of Guardianship and Conservatorship of Estate of Tennant, 220 Mont. 78, 714 P.2d 122 (1986). 
Hansford v. Robinson, 255 Ga. 530, 340 S.E.2d 614 (1986). 

First Interstate Bank of Sheridan v. First Wyoming Bank, N.A. Sheridan, 762 P.2d 379 (Wyo. 1988). 

Rose v. Dunn, 284 Ark. 42, 679 S.W.2d 180 (1984); Butler v. Harrison, 578 A.2d 1098 (D.C. 1990); Severi 
v. Neville, 361 So. 2d 786 (Fla. 4th DCA 1978); Gomboy v. Mitchell, 57 A.D.2d 916, 395 N.Y.S.2d 55 
(2d Dep't 1977); Runge v. Moore, 196 N.W.2d 87 (N.D. 1972); Smith v. Smith, 607 S.W.2d 617 (Tex. Civ. 
App. Waco 1980). 

Benell v. Ross, 19 Neb. App. 514, 808 N.W.2d 657 (2012), review denied, (June 13, 2012). 

Gomboy v. Mitchell, 57 A.D.2d 916, 395 N.Y.S.2d 55 (2d Dep't 1977). 

Popwell v. Greene, 465 So. 2d 384 (Ala. 1985); Dunn v. Dunn, 786 So. 2d 1045 (Miss. 2001); Harper v. 
Rogers, 182 W. Va. 311, 387 S.E.2d 547 (1989). 
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As to inadequacy of consideration, see § 77. 

Slaick v. Arnold, 316 Ga. App. 141, 728 S.E.2d 782 (2012); In re Estate of Green, 755 So. 2d 1054 (Miss. 
2000). 
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A valid deed of conveyance requires a grantee in existence! who is legally capable of accepting the deed? and of taking and 
holding title to the property” at the date of delivery.* A conveyance to a deceased person or to the estate of such a person is 
inoperative and void for want of a grantee in being and capable of taking the estate conveyed.” A deed is inoperative where the 
corporate grantee is not yet in existence® although equitable rights may result in favor of a subsequently formed corporation 


named as grantee. ’ 
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1 § 21. 

2 § 149. 

3 Holder v. Elmwood Corporation, 231 Ala. 411, 165 So. 235 (1936); Rixford v. Zeigler, 150 Cal. 435, 88 P. 
1092 (1907); In re Reason's Estate, 276 Mich. 376, 267 N.W. 863 (1936); Allmon v. Gatschet, 437 S.W.2d 
70 (Mo. 1969); Curl By and Through Curl v. Key, 311 N.C. 259, 316 S.E.2d 272 (1984); Hudson v. Leopold, 
288 S.C. 194, 341 S.E.2d 137 (1986); Sharp v. Riekhof, 747 P.2d 1044 (Utah 1987); Lim v. Choi, 256 Va. 
167, 501 S.E.2d 141 (1998). 
As to the right of associations and clubs to acquire and hold property, see Am. Jur. 2d, Associations and 
Clubs § 12. 

4 Interstate Income Properties, Inc. v. La Jolla Loans, Inc., 2011 UT App 188, 257 P.3d 1073 (Utah Ct. App. 
2011). 
As to delivery, see §§ 102 to 148. 

5 § 22. 
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The grantor and the grantee in a deed should be so designated therein as to be identifiable with certainty. When a conveyance is 
subscribed by more than one person and one of the signers' names is not shown in the granting clause or body of the instrument, 


such conveying instrument is void as to that person.” In the absence of statute, however, they may be designated by assumed 


or fictitious names, and the deed will be valid if the persons intended as the grantor and grantee can be identified.* 


A declaration of residence of the parties to a deed may be entirely omitted from the deed without destroying its efficacy as a 


grant even though such omission may render it ineligible for recordation.’ 
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1 Rixford v. Zeigler, 150 Cal. 435, 88 P. 1092 (1907); Milner v. Bivens, 255 Ga. 49, 335 S.E.2d 288 (1985); 
Allgood v. Allgood, 134 S.C. 233, 132 S.E. 48 (1926); City Bank of Portage v. Plank, 141 Wis. 653, 124 
N.W. 1000 (1910). 
As to the certainty of the designation of the parties in an agreement for the purchase and sale of land, see 
Am. Jur. 2d, Vendor and Purchaser § 6. 

2 Manning v. Wingo, 577 So. 2d 865 (Ala. 1991). 
§ 29. 

4 Glascoe v. Bracksieck, 85 N.W.2d 423 (N.D. 1957). 
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To be valid, a deed must sufficiently describe or designate the person granting the land so as to identify such person as the 
grantor. The courts, however, are divided as to the necessity of naming the person in the premises of the deed as the grantor 
or whether it is sufficient if the person signs the deed. According to one view, a deed will not bind one who executes it unless 


he or she is named therein as grantor or the deed contains words indicating an intent to bind such person. ! Where one or more 
persons are mentioned in the body of the conveyance as grantors and their names are subscribed to it but with the additional 


signature of another person who is nowhere mentioned, the instrument is not thereby made his deed.” A conveyance naming 


the beneficiaries of trust property, but not naming the trustee, does not pass title to the trust property.° 


According to another view, effect may properly be given to the intent to convey notwithstanding the omission from the body 


of the deed of the grantor's name.* 
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For a deed to serve as a successful conveyance, the grantee must be identifiable with certainty. | The essential requirement that 


an operative deed must designate in some manner an existing” person capable of taking title? is satisfied when a person has been 
named in the body of the deed, with words indicating that it was intended that such person should be the grantee, even though the 


name does not appear in the granting clause but only in the habendum‘ or in the acknowledgment of payment of consideration, 
or elsewhere in the body of the deed.° Where the instrument refers to someone in such terms that there is no doubt that such 


person is the grantee, the deed will be effective although the person's name is not specifically stated as being the grantee.’ 


To pass title to the grantee intended, a deed need not describe the grantee by name if it otherwise identifies the grantee or makes 


the grantee susceptible of identification by extrinsic evidence.® 


Use of the word "or" in designating the grantee does not create uncertainty invalidating the deed.” 
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v. Reddick, 319 Ga. App. 482, 735 S.E.2d 809 (2012); Garraway v. Yonce, 549 So. 2d 1341, 56 Ed. Law 
Rep. 1352 (Miss. 1989). 
§ 21. 
§ 24. 
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Johnson v. Republic Steel Corp., 262 F.2d 108 (6th Cir. 1958). 

Crouch v. Crouch, 241 Ark. 447, 408 S.W.2d 495 (1966); Henniges v. Johnson, 9 N.D. 489, 84 N.W. 350 
(1900). 

Crouch v. Crouch, 241 Ark. 447, 408 S.W.2d 495 (1966); Close v. O'Brien & Co., 135 Iowa 305, 112 N.W. 
800 (1907); Hefner v. Cravens, 1941 OK 351, 189 Okla. 558, 118 P.2d 652 (1941). 
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176 A.2d 561 (1961). 
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A corporate name may be abbreviated so long as certainty of identity is preserved. ! The omission of the grantee's first name 


or of the grantee's middle name or surname? does not render the deed void if such grantee is identified by intrinsic or extrinsic 
evidence. Misnomer of the grantee will not invalidate the deed where some person in esse can be shown to be the person who 


was intended.* The misspelling of the grantee's name will not affect the validity of a subsequent deed by the grantee to a third 


person using the grantee's correctly spelled name.” 


A deed to a married woman in her maiden name may be sufficient to vest title in her. In such a case parol evidence is admissible 
to show that the grantee was the person to whom the grant was made, that she was at the time of the grant known to the grantor 


by her maiden name, and that there was no other person claiming to bear the name used in the deed or claiming title under it. 
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4 Walker v. Miller, 139 N.C. 448, 52 S.E. 125 (1905); City Bank of Portage v. Plank, 141 Wis. 653, 124 N.W. 
1000 (1910). 
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6 Wheeler v. Wendleton, 209 Ark. 601, 191 S.W.2d 952 (1946). 


WESTLAW 


§ 28. Initials or abbreviated name; misnomer, 23 Am. Jur. 2d Deeds § 28 





End of Document © 2021 Thomson Reuters. No claim to original U.S. Government 
Works. 


WESTLAW © 2021 Thomson Reuters. No claim to original U.S. Government Works. 2 


§ 29. Fictitious, assumed, or changed name, 23 Am. Jur. 2d Deeds § 29 


23 Am. Jur. 2d Deeds § 29 
American Jurisprudence, Second Edition May 2021 Update 


Deeds 
Anne E. Melley, J.D., LL.M., of the staff of the National Legal Research Group, Inc. 


IV. Parties 


C. Designation 


§ 29. Fictitious, assumed, or changed name 


Topic Summary Correlation Table — References 


West's Key Number Digest 
West's Key Number Digest, Deeds ==31 


Forms 


Am. Jur. Legal Forms 2d § 87:175 (Recital—Change of grantor's name—By marriage, divorce, or dissolution of marriage) 


Am. Jur. Legal Forms 2d § 87:176 (Recital—Change of grantor's name—By court order) 





Unless changed by statute, the common-law rule prevails that when an owner of land conveys by any name, the conveyance is 


effective to transfer title provided the grantor is identified as being the true owner.! A person who takes title to property in a 
name other than the person's true name assumes that name so far as the property conveyed is concerned, and having conveyed 
the property in the name by which the property is held, such person is estopped from asserting, as against the grantee and privies, 


that the conveyance is defective.” 


Some jurisdictions by statute impose a requirement that a person holding title to real estate who afterward has a change in name 
must, in any conveyance of the same, set forth the name in which title was derived.* Where this is the case, a deed which does 


not set forth the name of the grantor prior to its change is inoperative to pass legal title.* 
The rule that a deed which names as grantee a nonexistent person is void? applies only when the named grantee does not in 


fact exist and not to the situation where a person in existence is described by a fictitious or assumed name. If a living or legal 


person is identifiable as the grantee named in the deed, the deed is valid.° 
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Footnotes 

1 Emery v. Kipp, 154 Cal. 83, 97 P. 17 (1908); Hartman v. Thompson, 104 Md. 389, 65 A. 117 (1906). 
As to the effect of the acknowledgment as proving the identity of the grantor, see Am. Jur. 2d, 
Acknowledgments §§ 54 to 57. 

2 Emery v. Kipp, 154 Cal. 83, 97 P. 17 (1908); Stratton v. McDermott, 89 Neb. 622, 131 N.W. 949 (1911). 

3 Puccetti v. Girola, 20 Cal. 2d 574, 128 P.2d 13 (1942). 

4 Puccetti v. Girola, 20 Cal. 2d 574, 128 P.2d 13 (1942). 

5 § 21. 

6 Roeckl v. F.D.I.C., 885 P.2d 1067 (Alaska 1994); Hartman v. Thompson, 104 Md. 389, 65 A. 117 (1906); 
Allgood v. Allgood, 134 S.C. 233, 132 S.E. 48 (1926); Marky Inv., Inc. v. Arnezeder, 15 Wis. 2d 74, 112 
N.W.2d 211 (1961). 
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West's Key Number Digest, Deeds ==3 1 


A.L.R. Library 


Benefit of direction in deed or will for payments by grantee or devisee to third person as surviving latter's death, and passing 
as part of his estate, 6 A.L.R.2d 363 





Both the grantors and the grantees in a deed may be designated by recital or definition of a class to which they belong,! such 


as the heirs” of a deceased person who is named in the deed. Similarly, a grant may be made to the wife of a person named;> 
to the first son, second son, or to all the children of a certain person; or to a person by such person's name of office if there is 


no other person who can answer the description.’ A conveyance in such terms is as effectual as if the name of the person so 
described had been given in full, and extrinsic evidence is admissible for the purpose of fitting the description to the person 


or persons intended.> 


In the absence of a statute validating the conveyance, a deed or grant in which the grantees of a present estate are described 
as the "heirs" of a named living person is void for the reason that there are no persons in existence who can take under that 


description, it being impossible to ascertain during the life of a person who will be that person's heirs.° A conveyance of a 


present estate to the "heirs" of a living person may, however, confer a right in equity.’ 
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A deed conveying land to a general group is void if there is no consistent or clear evidence regarding the exact meaning of the 


designation or the intent of the grantors.® 
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1 Stephens v. Perkins, 209 Ky. 651, 273 S.W. 545 (1925). 
As to taking per stirpes or per capita under a deed, see § 236. 
Stephens v. Perkins, 209 Ky. 651, 273 S.W. 545 (1925). 
Byrd v. Patterson, 229 N.C. 156, 48 S.E.2d 45 (1948). 
4 Byrd v. Patterson, 229 N.C. 156, 48 S.E.2d 45 (1948); Hefner v. Cravens, 1941 OK 351, 189 Okla. 558, 118 
P.2d 652 (1941); York v. Stone, 178 Wash. 280, 34 P.2d 911 (1934). 
Byrd v. Patterson, 229 N.C. 156, 48 S.E.2d 45 (1948). 
Duffield v. Duffield, 268 Ill. 29, 108 N.E. 673 (1915); Shaw v. Arnett, 226 Minn. 425, 33 N.W.2d 609 (1948); 
Bennett v. Neff, 130 W. Va. 121, 42 S.E.2d 793 (1947). 


7 Davis v. Hollingsworth, 113 Ga. 210, 38 S.E. 827 (1901); Fisher v. Southland Royalty Co., 270 S.W.2d 677 
(Tex. Civ. App. Eastland 1954), writ refused n.tr.e. 
8 Haney's Chapel United Methodist Church v. United Methodist Church, 716 So. 2d 1156 (Ala. 1998) 


(conveyance to "This Community for a Union Church"). 
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A.L.R. Library 


Admissibility of extrinsic evidence to identify person or persons intended to be designated by the name in which a contract 
is made, 80 A.L.R.2d 1137 





Extrinsic evidence generally is admissible to identify the person or persons intended to be designated by the name used for the 
grantor! or the grantee in a deed.” At least when the uncertainty as to the intended grantee can be deemed a latent ambiguity, it 
is susceptible of parol proof to explain the words of doubtful sense.“ Extrinsic evidence is admissible to show who was intended 


5 : 6 
as the grantee where two or more persons have the same name” and also where one person is known by more than one name. 
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1 Preston v. Bush, 56 Tenn. App. 510, 408 S.W.2d 675 (1966). 

2 Norton v. Larney, 266 U.S. 511, 45 S. Ct. 145, 69 L. Ed. 413 (1925); Hill v. Hill, 140 Idaho 812, 102 P.3d 
1131 (2004); Alston v. Alston, 4 Ohio App. 2d 270, 33 Ohio Op. 2d 311, 212 N.E.2d 65 (10th Dist. Franklin 
County 1964); Preston v. Bush, 56 Tenn. App. 510, 408 S.W.2d 675 (1966). 

3 Am. Jur. 2d, Evidence § 1146. 

4 Preston v. Bush, 56 Tenn. App. 510, 408 S.W.2d 675 (1966). 
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§ Norton v. Larney, 266 U.S. 511, 45 S. Ct. 145, 69 L. Ed. 413 (1925); Wolff v. Elliott, 68 Ark. 326, 57 S.W. 
1111 (1900); Winfield v. Saunders, 105 N.J.L. 580, 147 A. 537 (N.J. Ct. Err. & App. 1929). 
6 Dunavant v. Pemiscot Land & Cooperage Co., 188 Mo. App. 83, 173 S.W. 747 (1915). 
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An instrument purporting to be a deed, in which a blank has been left for the name of the grantee, is no deed and is inoperative as 
a conveyance so long as the blank remains unfilled. ! Nevertheless, contractual liability under the deed is assumed by a grantee 


to whom the deed is delivered in pursuance of a contract for sale and purchase between the parties,” and the omission of the 
name of the grantee from a deed on delivery is not necessarily destructive of the conveyance. Thus, the rule is not applicable 


where the name of the grantee appears fully and clearly elsewhere on the face of the deed.* Equitable title passes by the delivery 


of a deed executed in blank as to the name of the grantee.* 
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Footnotes 

| Pearson v. Mullins, 1962 OK 57, 369 P.2d 825 (Okla. 1962); Burnham v. Eschler, 116 Utah 61, 208 P.2d 
96 (1949). 
Gilmore v. Shearer, 197 Iowa 506, 197 N.W. 631, 32 A.L.R. 733 (1924). 
Treece v. Treece, 212 Ark. 294, 205 S.W.2d 711, 175 A.L.R. 1290 (1947); Prudential Ins. Co. of America 
v. Hunt, 206 N.C. 724, 175 S.E. 130 (1934). 

4 In re Henderson's Estate, 128 Cal. App. 397, 17 P.2d 786 (3d Dist. 1932); Kindred v. Crosby, 251 Iowa 198, 
100 N.W.2d 20 (1959). 
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A deed executed in blank as to the grantee will be valid and effective as a conveyance if the blank is filled in by the grantor, or 
by the grantor's duly authorized agents in accordance with the grantor's instructions, prior to or at the time of delivery. ! Mere 
delay in filling the blank does not destroy the authority to insert the grantee's name.” If the duly authorized agent complies with 
the instructions in all respects, it is immaterial by whose hand the blank is filled.> A deed with the name of the grantee in blank 


may be filled in by the agent of the grantor, if within the scope of such agent's authority, even after delivery.4 
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1 Bryant v. Barger, 112 Ind. App. 17, 42 N.E.2d 429 (1942); Fulton v. McCullough, 232 Iowa 1220, 7 N.W.2d 
910 (1943); Edmonson v. Waterston, 342 Mo. 1082, 119 S.W.2d 318 (1938); Montgomery v. Dresher, 90 
Neb. 632, 134 N.W. 251 (1912); Scheer v. Stolz, 41 N.M. 585, 72 P.2d 606 (1937); Strange v. Maloney, 
1936 OK 663, 178 Okla. 65, 61 P.2d 725 (1936); Barth v. Barth, 19 Wash. 2d 543, 143 P.2d 542 (1943). 
Board of Educ. of City of Minneapolis v. Hughes, 118 Minn. 404, 136 N.W. 1095 (1912). 
Guthrie v. Field, 85 Kan. 58, 116 P. 217 (1911); Wright v. Sconyers, 1931 OK 382, 150 Okla. 3, 300 P. 672, 
75 A.L.R. 1098 (1931). 

4 Wright v. Sconyers, 1931 OK 382, 150 Okla. 3, 300 P. 672, 75 A.L.R. 1098 (1931). 
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In some jurisdictions, the validity of the deed is not affected by delivery to the grantee with a blank for the insertion of the 
grantee's name. ' The effect of such a transaction is to vest an irrevocable power coupled with an interest in the person to whom 
the deed is delivered, and title passes with the delivery. Where there is failure to fill in the blank, the instrument coupled with 
the authority to fill in the blank is sufficient to vest equitable title in the person to whom the deed is delivered.” 
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if Kindred v. Crosby, 251 Iowa 198, 100 N.W.2d 20 (1959); Board of Educ. of City of Minneapolis v. Hughes, 
118 Minn. 404, 136 N.W. 1095 (1912); Montgomery v. Dresher, 90 Neb. 632, 134 N.W. 251 (1912); Wright 
v. Sconyers, 1931 OK 382, 150 Okla. 3, 300 P. 672, 75 A.L.R. 1098 (1931). 
Womack v. Stegner, 293 S.W.2d 124 (Tex. Civ. App. El Paso 1956), writ refused n.r.e. 
Womack v. Stegner, 293 S.W.2d 124 (Tex. Civ. App. El Paso 1956), writ refused n.re. 
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In the lifetime of the grantor, the name of the grantee may be inserted, even by the grantee personally, without authority in 
writing, and authority may be inferred from the circumstances of the case! or may be given by parol.” However, some courts 


have held that there must be written authority to fill in the blank. 


The authority of an agent to fill in the name of the grantee is governed by the general agency rule that the death of the principal 
terminates the authority of the agent, at least where such authority is not coupled with an interest,* but where it is coupled with an 


interest, the death of the grantor, after delivery of the deed but prior to filling in the blank with the grantee's name, is immaterial.> 
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1 Guthrie v. Field, 85 Kan. 58, 116 P. 217 (1911); Johnson v. Rost, 164 Minn. 154, 204 N.W. 642 (1925); 
Edmonson v. Waterston, 342 Mo. 1082, 119 S.W.2d 318 (1938). 

2 Board of Educ. of City of Minneapolis v. Hughes, 118 Minn. 404, 136 N.W. 1095 (1912); Edmonson v. 
Waterston, 342 Mo. 1082, 119 S.W.2d 318 (1938); Calhoun v. Drass, 319 Pa. 449, 179 A. 568 (1935). 

3 Curlee v. Morris, 196 Ark. 779, 120 S.W.2d 10 (1938); Trout v. Taylor, 220 Cal. 652, 32 P.2d 968 (1934). 

4 Stalting v. Stalting, 52 S.D. 318, 217 N.W. 390 (1927). 

5 Womack v. Stegner, 293 S.W.2d 124 (Tex. Civ. App. El Paso 1956), writ refused n.r.e. 
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Am. Jur. Pleading and Practice Forms, Deeds § 8 (Complaint, petition, or declaration—For cancellation of deed—Allegation 


—Wrongful insertion of grantee's name in deed) 


Am. Jur. Pleading and Practice Forms, Deeds § 10 (Answer—Defense—Grantor estopped to deny grantee's title—Grantor 
executed deed in blank as to grantee) 





Subject to estoppel in favor of an innocent purchaser, | a deed is ineffectual to convey title where a blank for the name of the 


grantee was filled in without any authority from the grantor” or with a name other than that of the intended grantee.> 
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Orloff v. Mosher, 64 Cal. App. 2d 6, 147 P.2d 675 (4th Dist. 1944); Osby v. Reynolds, 260 Il. 576, 103 N.E. 
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In favor of an innocent purchaser or mortgagee and as against a grantor who entrusts to an agent a deed executed in blank as to 
the name of the grantee, the doctrine of apparent authority, or of estoppel, precludes the grantor from denying that title passed 


under the deed.! However, no estoppel can be raised against the grantor whose agent inserts the agent's own name and then 
conveys or mortgages the property in fraud of the principal” or where the deed is procured by misrepresentation and used in 


fraud of the grantor after filling in the name of a grantee unknown to the grantor.” 
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217 (1911); Edmonson v. Waterston, 342 Mo. 1082, 119 S.W.2d 318 (1938). 
Westlake v. Dunn, 184 Mass. 260, 68 N.E. 212 (1903). 
Bardin v. Grace, 167 Ala. 453, 52 So. 425 (1910). 
End of Document © 2021 Thomson Reuters. No claim to original U.S. Government 


Works. 


WESTLAW 


Research References, 23 Am. Jur. 2d Deeds V A Refs. 


23 Am. Jur. 2d Deeds V A Refs. 


American Jurisprudence, Second Edition May 2021 Update 


Deeds 
Anne E. Melley, J.D., LL.M., of the staff of the National Legal Research Group, Inc. 


V. Description of Property Conveyed 


A. In General 


Topic Summary — Correlation Table 


Research References 


West's Key Number Digest 


West's Key Number Digest, Deeds (37.1, 38(1) 


A.L.R. Library 


A.L.R. Index, Deeds 
A.L.R. Index, Quitclaim Deeds 
West's A.L.R. Digest, Deeds i§i=37.1, 38(1) 





© 2021 Thomson Reuters. 33-34B © 2021 Thomson Reuters/RIA. No Claim to Orig. U.S. Govt. Works. All rights reserved. 





End of Document © 2021 Thomson Reuters. No claim to original U.S. Government 
Works. 


WESTLAW 


§ 38. Generally, 23 Am. Jur. 2d Deeds § 38 


23 Am. Jur. 2d Deeds § 38 
American Jurisprudence, Second Edition May 2021 Update 


Deeds 
Anne E. Melley, J.D., LL.M., of the staff of the National Legal Research Group, Inc. 


V. Description of Property Conveyed 


A. In General 


§ 38. Generally 


Topic Summary Correlation Table — References 


West's Key Number Digest 


West's Key Number Digest, Deeds (37.1, 38(1) 





It is essential, in order that a deed may be operative as a legal conveyance, that the land granted and intended to be conveyed 


be described with sufficient definiteness and certainty to locate and distinguish it from other lands of the same kind.! Language 
used in the descriptive clause of a deed is less important than the language of the granting clause in denoting what interest in 


land is conveyed by the deed.” If the land intended to be conveyed is not identifiable from the words of the deed, aided by 


extrinsic evidence explanatory of the terms used? or by reference to another instrument,’ the deed is inoperative.” 
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1 Curry v. Curry, 267 Ga. 66, 473 S.E.2d 760 (1996); McDonald v. Jones, 258 Mont. 211, 852 P.2d 588 (1993); 
Baylor v. Soska, 540 Pa. 435, 658 A.2d 743 (1995); Catlett v. Catlett, 630 S.W.2d 478 (Tex. App. Fort 
Worth 1982), writ refused n.re., (July 14, 1982); Chesapeake Corp. of Virginia v. McCreery, 216 Va. 33, 
216 S.E.2d 22 (1975). 

2 Chevy Chase Land Co. v. U.S., 355 Md. 110, 733 A.2d 1055 (1999). 

3 Chesapeake Corp. of Virginia v. McCreery, 216 Va. 33, 216 S.E.2d 22 (1975). 

4 § 50. 

5 Blue Ridge Apartment Co. v. Telfair Stockton & Co., 205 Ga. 552, 54 S.E.2d 608 (1949); West v. Witschner, 
428 S.W.2d 538 (Mo. 1968). 
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Effect of supplying of description of property conveyed after manual delivery of deed or mortgage, 11 A.L.R.2d 1372 





A deed is inoperative to convey any property where it is delivered in blank as to the land intended to be conveyed and no 
authority is given to the grantee to fill in descriptive data.! There is no implication of authority to fill in a description of property 
from the mere fact of possession of a deed signed in blank by the grantor.” Such authority cannot be given by parol and a 


deed with a description filled in pursuance of oral authority is void by reason of the Statute of Frauds.* The mere fact that the 
description inserted in a blank deed after delivery is the description of the property which the grantor had in mind at the time 


the deed was signed is not sufficient to validate a deed in fact signed in blank.* 


In some jurisdictions, however, a deed which has been signed in blank with authority given to the grantee to fill in the descriptive 


data is operative to pass title after the description has been properly filled iti” 
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1 Dahlberg v. Johnson's Estate, 70 Idaho 51, 211 P.2d 764, 11 A.L.R.2d 1365 (1949); West v. Witschner, 428 
S.W.2d 538 (Mo. 1968). 
West v. Witschner, 428 S.W.2d 538 (Mo. 1968); Barth v. Barth, 19 Wash. 2d 543, 143 P.2d 542 (1943). 
Boyd Lumber Co. v. Mills, 146 Ga. 794, 92 S.E. 534 (1917). 

4 Dahlberg v. Johnson's Estate, 70 Idaho 51, 211 P.2d 764, 11 A.L.R.2d 1365 (1949); West v. Witschner, 428 
S.W.2d 538 (Mo. 1968); Barth v. Barth, 19 Wash. 2d 543, 143 P.2d 542 (1943). 
As to leaving a blank for the name of the grantee, see §§ 32 to 37. 

5 Glasscock v. Farmers Royalty Holding Co., 152 F.2d 537 (C.C.A. Sth Cir. 1945); Curry v. Curry, 267 Ga. 
66, 473 S.E.2d 760 (1996); Reserve Petroleum Co. v. Hodge, 147 Tex. 115, 213 S.W.2d 456, 7 A.L.R.2d 
288 (1948). 
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A description of property contained in a deed must be sufficient to identify the land being sold! with reasonable certainty.” The 


question of whether a description is sufficient to convey property is one of law for the courts to decide.? The courts are extremely 
liberal in construing descriptions of premises conveyed by deed with the view of determining whether those descriptions are 
sufficiently definite and certain to identify land and make the instrument operative as a conveyance. Because the purpose of a 


description of the land which is the subject matter of a deed of conveyance is to identify such subject matter,’ a deed generally 
will not be declared void for uncertainty in description if it is possible by any reasonable rules of construction to ascertain from 


the description, aided by extrinsic evidence,» what property is intended to be conveyed.° 


A description contained in a deed will be sufficient so long as quantity, identity, or boundaries of property can be determined 
from the face of the instrument or by reference to extrinsic evidence to which it refers.’ It is sufficient if the description in the 


deed or conveyance furnishes a means of identification of the land.® The description is sufficient if the reference to the property 
in the deed is such that the court, by pursuing an inquiry based upon the words of reference, is able to identify the particular 


property to the exclusion of all other property.” 


It is only when the description of land is so inaccurate that its identity is wholly uncertain at the time of the execution of the 
conveyance that a grant or deed is void.!° A deed is wholly inoperative where it does not contain a description sufficient to 
identify the land intended to be conveyed with reasonable certainty!! and to locate and distinguish it from other lands of the 
same kind. !” In other words, a deed which contains a description so vague that a surveyor would not be able to locate the land 


is considered a nullity. Ss 
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§ 40. Generally; liberal attitude of courts, 23 Am. Jur. 2d Deeds § 40 


Even if a description in a deed is not completely certain and accurate, it may yet be sufficient to impose constructive notice 


on subsequent purchasers. ! 


CUMULATIVE SUPPLEMENT 


Cases: 


Perfection in legal descriptions of tracts of land is not required; if the premises are so referred to as to indicate the grantor's 


intention to convey a particular tract of land, extrinsic evidence is admissible to show the precise location and boundaries of 
such tract. Central Mortg. Co. v. Humphrey, 759 S.E.2d 896 (Ga. Ct. App. 2014). 


When part of a deed's property description is incorrect, courts will disregard that part as surplusage and enforce the deed if the 
remainder of the description identifies the land with sufficient certainty. Piranha Partners v. Neuhoff, 596 S.W.3d 740 (Tex. 
2020). 
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If other means of identification are given in the deed, the omission to set forth the town, county, or state in which the land is 


situated will not render the description insufficient. ' The county in which the land is situated may be inferred from the residence 
of the grantor, the place where the deed was acknowledged, or the place where the instrument was recorded where the fact is 


shown that the grantor had property in such county to which the description given in the instrument is reasonably applicable.” 


If the description is given by house number in a certain city, it is not necessary to specify the state in which the city is located.? 
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The effect of a deed purporting to convey a stated number of unlocated acres of a larger tract is determined by the intention 
of the parties as shown by the language of the deed construed in the light of the rule! that a deed should be held to pass some 


interest if such effect may be given to it consistent with the law and the terms of the instrument.” Where it does not appear to 
be contrary to the true intent of the deed, a deed purporting to convey a stated acreage or other designated quantity of land of a 
larger tract, without attempt to locate and describe a particular piece as that conveyed, operates as a conveyance of an undivided 
interest in the larger tract in proportion that the part conveyed bears to the tract.’ This is clearly the case where the deed refers 


to the specified quantity of land being conveyed out of the larger tract as "undivided" or "lying in common."> 


If, however, a conveyance is intended to transfer a particular part of a tract or lot, it must contain a sufficient description to 


make the boundaries of the part intended to be conveyed ascertainable.° A deed which purports to convey a specific part of a 
tract but does not definitely or adequately locate the part, referring to it merely as so many acres or other indicated quantity of 


the larger tract, is ineffective as a legal conveyance.’ 
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Under a deed giving the grantee the right to select the location of the acreage out of a larger tract, no title passes until the 


selection is made and that prior to that time the grantee has, at the most, a contractual right to acquire title. ! 
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The fact that parts of the description given of the property are incorrect or incomprehensible will not destroy the operative effect 
of a conveyance if a sufficient part of the description remains for purposes of identification. In such cases, the misdescription 


will be ignored and the land held to be sufficiently described.! In determining the meaning of the words used, definitive words 


of description are preferred to words of uncertain import, and inaccurate terms may be rejected as surplusage.” When a grantor 
has used unnecessary and meaningless words with words of conveyance which serve only to confuse, cut down, or destroy 


known legal estates created by proper words, the unnecessary and superfluous words may be disregarded.* However, a writing 
which fails to adequately describe the beginning point of property or to provide a key by which the beginning point can be 


determined is ineffective as a deed.* 


A clerical error in the use of a descriptive term in a deed description will not defeat the intent of the parties to convey a certain 


parcel of land in light of the sufficient expression of the parties’ intent in the rest of the deed description.» 


While it is essential that the description of the land in the conveyance should be reasonably certain and sufficient to enable 
subsequent purchasers to identify the premises intended to be conveyed, the description may be inaccurate, meager, or erroneous, 
but if it is expressed in such a manner or connected with such attendant circumstances as that a purchaser should be deemed 
to be put upon inquiry, a purchaser who fails to prosecute this inquiry is chargeable with all the notice he or she might have 


obtained had the purchaser prosecuted the inquiry.° 


CUMULATIVE SUPPLEMENT 


WESTLAW 


§ 44. Description partly erroneous or uncertain, 23 Am. Jur. 2d Deeds § 44 


Cases: 


Where a contradiction occurs in the description of land conveyed by grant, the false or mistaken part of the description may be 
rejected and effect given to the grant if the other parts of the description identify the land and do not conflict with the manifest 
intent of the parties. Ka%7fUpulehu Land LLC v. Heirs and Assigns of Pahukula, 136 Haw. 123, 358 P.3d 692 (2015). 
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A deed is not void for uncertainty because, when it is produced in evidence, the land cannot be identified by reference only to the 
descriptive data in the deed, the uncertainty being such as could have been removed by extrinsic evidence, but this is unavailable 


owing to lapse of time.! A liberal rule is applied to ancient deeds with respect to the identity of documents referred to.” 
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No land outside the stated boundaries will pass! unless it appears that the grantor intended that a more general description, as 


by designating a certain lot, control the recital of metes and bounds.” 
A description of the lands adjoining on all sides the land conveyed will enable the latter to be identified. 


When interpreting deeds, "to" is a word of exclusion; a line running "to" an object excludes that object. 


A "metes and bounds description" defines a parcel by describing the courses and directions of its boundaries and is most often 


used when a parcel has an irregular shape.> 
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The established practice in the United States in granting or selling surveyed lands in townships is to have them surveyed and 
laid out in ranges and lots, causing both to be numbered in regular sequence. | A description by giving the number of the house 
relative to other houses in the same street and designating the street is sufficient to pass title to the house and curtilage,” at least 


where the house and lot are situated within a municipality having a known system of numbering.* 
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Where certain land has acquired a name by which it is generally known or by which it may be identified with certainty, it is 
sufficient in a conveyance of the land to describe it by such name.! Such description is not void because, through error, the 
quantity is materially understated.” Where the name of the tract is appended to another and more certain description, the latter 


will prevail.° 


CUMULATIVE SUPPLEMENT 
Cases: 


Use by grandmother's will of the name "Ranch Las Piedras" in the conveyance of all of grandmother's "right, title, and interest 
in Ranch Las Piedras" did not nullify the conveyance's grant of mineral rights along with the surface rights to grandchildren; 
use of a name to refer to the physical land on the surface did not mean that the conveyance excluded the minerals beneath it, 
and the name was not open to more than one reasonable construction. ConocoPhillips Company v. Ramirez, 534 S.W.3d 490 
(Tex. App. San Antonio 2017), petition for review filed, (Nov. 29, 2017). 
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A deed describing land as "all" the grantor's property or "all" the grantor's property in a certain locality is not defective or 
void for want of a sufficient description, ! and the description is sufficient and the property identified where it appears that the 
grantor owns only one piece of property to which the description can apply.” Under this rule, deeds which describe the property 
conveyed as all the real estate belonging to the grantor,> all the interest of the grantor in designated sections,‘ or all the grantor's 
property in a certain county® are effective. A conveyance of all the property of the grantor in a certain state is sufficient to pass 
title to real estate, without a particular description of it.° The legal effect of deed language that transfers title to real property 


and "all rights, ways, privileges, servitudes, an appurtenances thereunto" is to transfer all rights which existed prior to the sale.’ 
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v. Burlington Northern, Inc., 105 Wash. 2d 567, 716 P.2d 855 (1986). 


2 Snyder v. Bridewell, 167 Ark. 8, 267 S.W. 561 (1924); Patterson v. McClenathan, 296 II. 475, 129 N.E. 767 
(1921); Foster v. Roberts, 179 Ky. 752, 201 S.W. 334 (1918). 
3 Lavender v. Ball, 267 Ala. 104, 100 So. 2d 331 (1958); Brusseau v. Hill, 201 Cal. 225, 256 P. 419,55 A.L.R. 


157 (1927); Roeder Co. v. Burlington Northern, Inc., 105 Wash. 2d 567, 716 P.2d 855 (1986). 





4 Board of Public Instruction of Palm Beach County v. McDonald, 143 Fla. 377, 196 So. 859 (1940). 
5 Snyder v. Bridewell, 167 Ark. 8, 267 S.W. 561 (1924). 
6 Moffett v. International Paper Co., 243 Miss. 562, 139 So. 2d 655 (1962). 
7 Palomeque v. Prudhomme, 664 So. 2d 88 (La. 1995). 
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Topic Summary Correlation Table References 


West's Key Number Digest 


West's Key Number Digest, Deeds ==40 


Forms 


Am. Jur. Legal Forms 2d § 87:186 (Recital—Property described by reference to map) 





Real estate is sufficiently described in a deed by reference for identification to a map, another deed, or patent in which such land 
is sufficiently described to be identifiable.! Reference to a map in a conveyance normally is utilized merely as a descriptive 
tool to identify the property and, therefore, does not itself convey.” Such a reference to another instrument for description of 
the subject matter has the effect of incorporating such instrument into the description so that that which is described will pass. 
When reference is made to a map or other document as describing the land, the description appearing in such map or document 
is made a part of the deed as fully and effectually as if copied therein4 provided the deed and the document of reference together 


yield such description as would have been sufficient if set forth entirely in the deed. 


CUMULATIVE SUPPLEMENT 
Cases: 


Where a deed references a plan, including a subdivision plan, the entirety of the plan becomes a part of the deed. Doyon Trustee 
of Oscar Olson Jr. Trust v. Fantini, 2020 ME 77, 234 A.3d 1222 (Me. 2020). 
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[END OF SUPPLEMENT] 
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Footnotes 
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Chesapeake Beach Ry. Co. v. Washington, P. & C.R. Co., 199 U.S. 247, 26 S. Ct. 25, 50 L. Ed. 175 (1905); 
Udo Siebel-Spath v. Construction Enterprises, Inc., 633 S.W.2d 86 (Mo. Ct. App. E.D. 1982); E. I. Du Pont 
De Nemours & Co. v. Moore, 57 N.C. App. 84, 291 S.E.2d 174 (1982); Sorsby v. State, 624 S.W.2d 227 (Tex. 
Civ. App. Houston Ist Dist. 1981); Auerbach v. County of Hanover, 252 Va. 410, 478 S.E.2d 100 (1996). 
As to the location of boundaries by references to maps and plats, see Am. Jur. 2d, Boundaries § 5. 

As to the construction, operation, and effect of imperfect descriptions in deeds effectuating the judicial sale 
of lands, see Am. Jur. 2d, Judicial Sales § 167. 

Il Giardino, LLC v. Belle Haven Land Co., 254 Conn. 502, 757 A.2d 1103 (2000). 

U.S. v. Pappas, 814 F.2d 1342 (9th Cir. 1987) (applying Idaho law); Carey v. Adams, 202 Md. 158, 95 
A.2d 874 (1953); Ollison v. Village of Climax Springs, 916 S.W.2d 198 (Mo. 1996); Mitchell v. D'Olier, 
68 N.J.L. 375, 53 A. 467 (N.J. Ct. Err. & App. 1902); Kelly v. King, 225 N.C. 709, 36 S.E.2d 220 (1945); 
Withington v. Derrick, 153 Vt. 598, 572 A.2d 912 (1990); Auerbach v. County of Hanover, 252 Va. 410, 
478 S.E.2d 100 (1996). 

USS. v. Pappas, 814 F.2d 1342 (9th Cir. 1987) (applying Idaho law); Phelps v. Pacific Gas & Elec. Co., 84 
Cal. App. 2d 243, 190 P.2d 209 (3d Dist. 1948); Bolan v. Avalon Farms Property Owners Ass'n, Inc., 250 
Conn. 135, 735 A.2d 798 (1999); Deljoo v. SunTrust Mortg., Inc., 284 Ga. 438, 668 S.E.2d 245 (2008); 
Suburban Land Co. v. Town of Billerica, 314 Mass. 184, 49 N.E.2d 1012, 147 A.L.R. 660 (1943); Ollison v. 
Village of Climax Springs, 916 S.W.2d 198 (Mo. 1996); Catalano v. Woodward, 617 A.2d 1363 (R.I. 1992); 
Sorsby v. State, 624 S.W.2d 227 (Tex. Civ. App. Houston Ist Dist. 1981). 

Chesapeake Beach Ry. Co. v. Washington, P. & C.R. Co., 199 U.S. 247, 26 S. Ct. 25, 50 L. Ed. 175 (1905). 
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West's Key Number Digest 
West's Key Number Digest, Deeds ==-40, 112 


Forms 


Am. Jur. Legal Forms 2d § 87:182 (Recital—Property described by reference to prior conveyance) 





Generally, the document referred to controls any general words of description contained in the deed itself, ! especially when the 
external reference is to a map, plat, plan, sketch, or diagram.” In particular, where the description is full and complete in itself 


and a reference to another deed is added, the quantity of land conveyed is not restricted by the reference. Even if a particular 
deed has been referred to, a reference to property adequately described in a deed as being the same property acquired or sold 


in a former deed does not enlarge the description to include lands not described or to exclude any lands described therein.* A 


particular description in a deed that is certain and definite will prevail over the identifying reference in a prior deed.> 
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Footnotes 

1 Casso v. Ascension Realty Co., 195 La. 1, 196 So. 1, 130 A.L.R. 636 (1940); Wellman v. Tomblin, 140 W. 
Va. 342, 84 S.E.2d 617 (1954). 

2 Mazzucco v. Eastman, 36 Misc. 2d 648, 236 N.Y.S.2d 986 (Sup 1960), judgment aff'd, 17 A.D.2d 889, 239 


N.Y.S.2d 535 (3d Dep't 1962). 
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3 Groth v. Johnson's Dairy Farm, Inc., 124 N.H. 286, 470 A.2d 399 (1983); Campbell v. Hogue, 7 Ohio Op. 
2d 234, 80 Ohio L. Abs. 44, 152 N.E.2d 168 (C.P. 1958); Gaddes v. Pawtucket Institution for Savings, 33 
R.I. 177, 80 A. 415 (1911); Campbell v. United Fuel Gas Co., 100 W. Va. 508, 130 S.E. 666 (1925). 





4 Stutts v. Humphries, 408 So. 2d 940 (La. Ct. App. 2d Cir. 1981); Groth v. Johnson's Dairy Farm, Inc., 124 
N.H. 286, 470 A.2d 399 (1983). 
5 Groth v. Johnson's Dairy Farm, Inc., 124 N.H. 286, 470 A.2d 399 (1983). 
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A.L.R. Library 
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A.L.R. Index, Quitclaim Deeds 
West's A.L.R. Digest, Deeds ‘fen! 17 
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West's Key Number Digest 


West's Key Number Digest, Deeds ‘=117 


Forms 


Am. Jur. Legal Forms 2d § 87:188 (Specific grant of appurtenances—Generally) 





The grant of the land carries with it the existing appurtenances unless the contrary is provided. ! In some states, statutes provide 


that transfers of land transfer all incidents except those expressly excepted.” 


Nonappurtenant and nonincidental rights and privileges do not pass unless they are expressly mentioned? or essential to the 


enjoyment of the property conveyed.* 
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Footnotes 

1 Boring v. Filby, 151 Cal. App. 2d 602, 311 P.2d 869 (3d Dist. 1957); Black v. Ervin, 132 Ind. App. 470, 
176 N.E.2d 142 (1961); Com. v. Richardson, 313 Mass. 632, 48 N.E.2d 678, 146 A.L.R. 648 (1943); Plaza 
Amusement Co. v. Rothenberg, 159 Miss. 800, 131 So. 350 (1930); Yellowstone Valley Co. v. Associated 
Mortg. Investors, 88 Mont. 73, 290 P. 255, 70 A.L.R. 1002 (1930); Smith v. Garbe, 86 Neb. 91, 124 N.W. 
921 (1910); Mitchell v. D'Olier, 68 N.J.L. 375, 53 A. 467 (N.J. Ct. Err. & App. 1902); Feldman v. Knapp, 
196 Or. 453, 250 P.2d 92 (1952); Pollock v. Lowry, 345 S.W.2d 587 (Tex. Civ. App. San Antonio 1961), 


WESTLAW 


§ 52. Generally, 23 Am. Jur. 2d Deeds § 52 


writ refused n.r.e., (June 28, 1961) and (disapproved of on other grounds by, Austin Bldg. Co. v. National 
Union Fire Ins. Co., 432 S.W.2d 697 (Tex. 1968)); Zainey v. Linde, 121 Wash. 572, 209 P. 1085 (1922). 





> Garrity v. Snyder, 345 Mass. 121, 186 N.E.2d 464 (1962); Yellowstone Valley Co. v. Associated Mortg. 
Investors, 88 Mont. 73, 290 P. 255, 70 A.L.R. 1002 (1930). 
3 Muscogee Mfg. Co. v. Eagle & Phenix Mills, 126 Ga. 210, 54 S.E. 1028 (1906); Shrader v. Gardner, 70 
W. Va. 780, 74 S.E. 990 (1912). 
4 Muscogee Mfg. Co. v. Eagle & Phenix Mills, 126 Ga. 210, 54 S.E. 1028 (1906). 
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West's Key Number Digest 


West's Key Number Digest, Deeds ‘=%117 





An "appurtenance" is a thing belonging to another thing as principal which passes as an incident to the principal thing. While 


the term does not in itself designate personalty,” it may be so used in a deed as to include it? Property adapted to the use being 
made of real estate, and attached thereto, is presumed to have been intended to become a part thereof as between grantor and 
grantee, but such presumption may be overcome by showing that the owners of the property treated it as personalty during 


the time it was being used in connection with the real estate.* Some statutes declare that a thing is deemed to be incidental or 


appurtenant to the land when it is by right used with the land for its benefit.” 
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Footnotes 

1 Pine v. Gibraltar Sav. Ass'n, 519 S.W.2d 238 (Tex. Civ. App. Houston Ist Dist. 1974), writ refused n.r.e., 
(Apr. 30, 1975). 

2 Kelvinator Sales Corp. v. Byro Realty Corp., 136 Misc. 720, 241 N.Y.S. 632 (City Ct. 1930), aff'd, 233 A.D. 
653, 249 N.Y.S. 910 (1st Dep't 1931). 

3 De Graw v. Levin, 234 Ky. 73, 27 S.W.2d 432 (1930). 

4 Snuffer v. Spangler, 79 W. Va. 628, 92 S.E. 106 (1917). 

B) Yellowstone Valley Co. v. Associated Mortg. Investors, 88 Mont. 73, 290 P. 255, 70 A.L.R. 1002 (1930). 
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Forms 


Am. Jur. Legal Forms 2d § 87:191 (Specific grant of appurtenances—With rents, issues, profits, and the like) 





All easements appurtenant to land conveyed pass to the grantee unless a contrary intention is disclosed by the deed of 
conveyance, notwithstanding the deed does not purport expressly to include appurtenances. ' Similarly, profits prendre connected 
with the land” to the grantee or accessory to some appurtenant easement also pass.” A grant of the fee of land under tidewater 


carries with it the right of wharfage where the outer edge of the property granted ends in tidewater.* 


A grant of standing timber carries with it the necessary facilities for cutting and removing it and a grant of minerals implies 


the right to excavate them.® 


© 2021 Thomson Reuters. 33-34B © 2021 Thomson Reuters/RIA. No Claim to Orig. U.S. Govt. Works. All rights reserved. 


Footnotes 
1 Am. Jur. 2d, Easements and Licenses in Real Property § 91. 
2 Hanson v. Fergus Falls Nat. Bank, 242 Minn. 498, 65 N.W.2d 857, 49 A.L.R.2d 1379 (1954); Mitchell v. 


D'Olier, 68 N.J.L. 375, 53 A. 467 (N.J. Ct. Err. & App. 1902). 
As to the nature and appendancy of a profit prendre, see Am. Jur. 2d, Easements and Licenses in Real 
Property § 3. 
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3 Beardslee v. New Berlin Light & Power Co., 207 N.Y. 34, 100 N.E. 434 (1912). 
4 Appleby v. City of New York, 271 U.S. 364, 46 S. Ct. 569, 70 L. Ed. 992 (1926). 
5 Am. Jur. 2d, Logs and Timber §§ 51 to 56. 
6 Am. Jur. 2d, Mines and Minerals §§ 158, 159. 
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West's Key Number Digest 


West's Key Number Digest, Deeds ‘G=117 


A.L.R. Library 


Deeds: meaning of terms "dwelling" or "dwelling house" or "house," as used in the conveyance or exception or reservation 
clause, 38 A.L.R.3d 1419 





Generally, the title to land additional to that described cannot pass as an appurtenance. ! Additions to the land by accretion or 
reliction which are not included within the actual boundaries of land conveyed will not pass by the conveyance as appurtenant 


or incident to the land conveyed.” Land may, however, be made appurtenant to other land by the intent and acts of the parties.” 


When the owner of two adjoining tracts of real estate sells one of them, the purchaser takes the tract sold with all the benefits 


and burdens which belong to it as between it and the tract retained.* 


CUMULATIVE SUPPLEMENT 
Cases: 


Land does not pass as a mere appurtenance to other land, and, consequently, no portion of the highway, or stream, will be 
conveyed, unless the instrument of conveyance can, by reasonable construction, be made to include it. Roy v. Woodstock 
Community Trust, Inc., 2013 VT 100A, 94 A.3d 530 (Vt. 2014). 
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[END OF SUPPLEMENT] 
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Footnotes 


1 Humphreys v. McKissock, 140 U.S. 304, 11 S. Ct. 779, 35 L. Ed. 473 (1891); Alford v. Rodgers, 242 Ala. 


370, 6 So. 2d 409 (1942); Moss v. Chappell, 126 Ga. 196, 54 S.E. 968 (1906). 
Am. Jur. 2d, Waters § 330. 

Carpenter v. Sickles, 13 Misc. 2d 1025, 181 N.Y.S.2d 665 (Sup 1958). 

Meier v. Maguire, 172 Neb. 52, 108 N.W.2d 397 (1961). 
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A.L.R. Library 


Estoppel to assert that article annexed to realty is or is not a fixture, 60 A.L.R.2d 1209 


Forms 


Am. Jur. Legal Forms 2d § 87:192 (Specific grant of appurtenances—With fixtures and articles of personal property) 





In the absence of a reservation in the deed, buildings and property affixed to, or used in connection with, the realty in such way 
as to constitute fixtures pass as a matter of course to the grantee upon a conveyance of the land.! Things may pass as incidents 


to or appurtenances of the realty, although not annexed, when they are essential to its use.” 


On the other hand, personal property on land at the time of a conveyance which cannot be regarded as a fixture does not pass 


as an incident to, or an appurtenance of, the land? 
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Footnotes 

I Herzog v. Marx, 202 N.Y. 1, 94 N.E. 1063 (1911); Robey v. Plain City Theatre Co., 126 Ohio St. 473, 186 
N.E. 1, 91 A.L.R. 975 (1933); First Nat. Bank of Mount Carmel v. Reichneder, 371 Pa. 463, 91 A.2d 277 
(1952). 
Yellowstone Valley Co. v. Associated Mortg. Investors, 88 Mont. 73, 290 P. 255, 70 A.L.R. 1002 (1930). 

3 Taylor v. Plunkett, 20 Del. 467, 4 Penne. 467, 56 A. 384 (Super. Ct. 1903); Yellowstone Valley Co. v. 
Associated Mortg. Investors, 88 Mont. 73, 290 P. 255, 70 A.L.R. 1002 (1930). 
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The right to damages for trespass or other injury to real estate previous to the conveyance thereof is assignable, | but such right 


does not pass by a conveyance of the land in the absence of provision in the deed.” The happening of damage, however, is 
an element of the cause of action; consequently, the grantee may maintain suit for any damage appearing after the grantee has 


acquired title.° 
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Footnotes 
i Am. Jur. 2d, Assignments § 62. 
2 Irvine v. City of Oelwein, 170 Iowa 653, 150 N.W. 674 (1915); In re Witherill's Estate, 178 Or. 253, 166 
P.2d 129 (1946). 
3 Noonan v. Pardee, 200 Pa. 474, 50 A. 255 (1901). 
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A quitclaim deed does not carry with it as an appurtenance or accessory any right of the grantor's which would not pass by 


a warranty deed. ! 
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1 Stephenson v. Patton, 86 Kan. 379, 121 P. 498 (1912). 
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A "reservation" is a right in favor of the grantor created out of or retained in the granted premises. ! It is a clause in a deed 
whereby the grantor reserves some new thing, issuing out of the thing granted which was not in esse before.” A reservation 
allows a grantor's whole interest in the property to pass to the grantee but revests a newly created interest in the grantor.* A 
reservation by implication in favor of the grantor is not favored by courts.4 Also, one may reserve only property rights that 


one holds at the time of conveyance.> 


On the other hand, an "exception" operates on the description of the property and withdraws from the description the excepted 


property.° It prevents some part of the grantor's interest from passing to the grantee.’ 


Despite the fact that they are distinguishable, however, the terms "reservation" and "exception" are commonly used as 


interchangeable terms.® However, where it is possible that the terms "reserving" and "excepting" were being treated as synonyms 
in a deed, the court must interpret the terms within the context of the surrounding language in a way to effectuate the intent 


of the parties.” Accordingly, in a deed, words creating an exception are to have effect as such although the word "reservation" 


is employed.!° A "reservation" clause in a deed pertains to incorporeal things that do not exist at the time a conveyance is 
made; however, even if the term "reservation" is used, if the thing or right reserved is in existence, then the language in fact 


constitutes an "exception." " 
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Am. Jur. Legal Forms 2d § 87:202 (Deed provision—Excepting outstanding royalty interests in oil and gas rights) 


Am. Jur. Legal Forms 2d § 87:206 (Deed provision—Reservation of mineral rights) 





Any part of real property which may be severed from the whole by conveyance of that part may be excepted or reserved from the 
property conveyed. VAn exception may consist, among other things, ofa portion of the property conveyed,” including land under 
water. Any right recognized by law and given effect as inhering in property, such as an easement, may be reserved" though a 


reservation of a right not amounting to an easement is not enforceable as a right of property but only as a mere contractual ri ght. 
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Land embraced in an exception must be described with the same definiteness and certainty that is required when describing 
the property granted. ! Conversely, that which will pass by certain descriptive words in a grant will be excepted by the same 
descriptive words in an exception.” However, the function of the description in an exception is not necessarily to identify the 
land but to furnish the means of identification,’ and parol evidence may be resorted to for this purpose.* Just as in a deed to the 


whole tract,” the descriptive data relating to the excepted land is regarded as certain where it may be made certain.® 


An exception of a specific part of the subject matter of the grant is effectual to exclude it from the grant notwithstanding an 


untrue circumstance is recited in relation to the excepted part.’ Similarly, the validity of an exception of minerals and mineral 


rights previously conveyed is in no way dependent on the validity of the prior instrument as a conveyance.® 
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§ 270. 
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Uncertainty of or insufficiency in the description of an exception results in vitiating the exception only and does not render 


invalid the deed as a whole.! If an exception is not described with certainty, the grantee is entitled to have the benefit of the 


defect.” That is, the grantee is invested with title to all the property mentioned in the deed, disregarding the exception.> 
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Ordinarily, the granting clause and the clause making the reservation or exception will be reconciled, and effect will be given to 
both.) An attempted reservation will not be declared void for repugnancy to the granting clause where, from an examination of 
the whole instrument, the intention of the parties thereto is plain and unambiguous.” So too, the limiting of the general words 
of a grant by an exception is not, as a general rule, regarded as rendering the exception void for repugnancy,° regardless of the 


position in the instrument which the exception occupies with reference to the granting part of the deed.* Restrictions upon the 
use of land are not favored, will not be extended by implication, and, when in doubt, will be construed in favor of the free use of 


the land.° In cases where a warranty deed is supported by consideration, and the grantor's interest is insufficient to give effect 


to both the grant and a reservation, the reservation must fail and the risk of title loss is on the grantor.° 


Specifically, no repugnancy appears where the grantor describes a tract of land so that it is identifiable and then, with the like 


certainty, describes land or minerals excepted from such tract’ or reserves some right in relation to the land conveyed.® An 
exception relating only to the quantum of the property described, and not to the quality of the estate conveyed, is not repugnant to 


the conveyance.” However, the rule denouncing repugnancy may be invoked where the reservation or exception is expressed in 
uncertain terms!” or where the exception or reservation is of all the property granted or is as broad as the grant.|! A declaration 


of purpose in a deed will not, without more, suffice to limit the estate granted. x 
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A right or interest reserved in a duly recorded conveyance will be effective as against all who show title through the grantee 
although the reservation is not expressed in subsequent deeds.' The fact that subsequent deeds contain no language showing 


exceptions made in a former deed within the chain of title does not abrogate or destroy such exceptions.” 
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Absent express restrictions imposed by the terms of a grant, a grantor of property conveys everything that is necessary for the 
beneficial use and enjoyment of the property. A reservation of rights under a deed must be stated by clear language.” Courts 
do not favor reservations by implication. The party asserting a limitation upon an estate conveyed has the burden of proving 


such limitation.4 


A reservation or exception may be inserted in any part of the deed,° and in whatever part the clause appears, the deed will be 


construed to give effect thereto, if possible, as well as to the granting clause.° 


© 2021 Thomson Reuters. 33-34B © 2021 Thomson Reuters/RIA. No Claim to Orig. U.S. Govt. Works. All rights reserved. 


Footnotes 

1 Brown v. Haley, 233 Va. 210, 355 S.E.2d 563 (1987). 

2 Temple-Inland Forest Products Corp. v. U.S., 988 F.2d 1418 (5th Cir. 1993) (applying Texas law); Pearson 
v. Virginia City Ranches Ass'n, 2000 MT 12, 298 Mont. 52, 993 P.2d 688 (2000); Station Associates, Inc. 
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An absolute conveyance in a fee may be modified by a collateral instrument which in effect reserves some right to the grantor. ! 
The presumption is, however, that the grantor conveys the land free from any reservation except such as the grantor has expressed 


in the grant” so that in order to limit the effect of words sufficient on their face to convey a fee, the limitation should be expressed 
in the instrument of conveyance* in language as certain and definite as that of the grant.* If no reservations or exceptions are 


found in the deed, none should be presumed.” In some jurisdictions, the effect of statutes providing that every estate in the land 
lying in grant shall be deemed an estate in fee simple and of inheritance, unless limited by express words, is to make it necessary 
that there be somewhere in the deed appropriate language expressly reserving some interest in and to the grantor, or the grantor's 


entire interest will pass by a warranty deed to real estate.° However, in the absence of express words in the deed, such as 


"absolutely and without reservation," which negative the implication, ’ a right or easement will be held to have been impliedly 
reserved where such right or easement is essential to the enjoyment of land remaining in the grantor's ownership. For instance, 


where the grantor has no other means of ingress or egress, a right of way may be deemed to have been impliedly reserved.® 


The doctrine that an easement may be reserved by implication where essential to the use of the remainder of the property 
comprised in the deed is not confined to a right of way.” Other rights may be deemed to have been impliedly reserved but only in 


case of strict necessity !© or where the grantee is estopped to deny that the right is necessary to enjoyment of the use of the land. " 
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1390 





Where a deed is absolute in its terms, or without any indication, express or implied, of a claimed reservation or exception, most 
courts hold that parol evidence tending to show a prior or contemporaneous oral agreement or tacit understanding with respect 


thereto is inconsistent with or contradictory of the terms of the conveyance and, therefore, inadmissible.! Such evidence has 


also been excluded by some courts on the ground that its admission would be violative of the Statute of Frauds.” However, 
parol evidence to show a prior or contemporaneous oral reservation or exception may be admissible in some cases as falling 
within an exception to the parol evidence rule, or as not being within the operation of the Statute of Frauds, even where the 
deed is silent on the subject. Thus, such evidence has been held admissible on the grounds that the agreement or understanding 


as to the claimed reservation or exception was separate from or collateral to the conveyance;* that the deed did not purport to 
embrace all the subject matter or provisions of the oral agreement and that parol evidence tending to show the oral reservation 


or exception is, therefore, not contradictory of the terms of the conveyance;* and that the oral agreement had the effect of 
separating the subject of the reservation from the realty and converting it into personalty, so as to remove it from the operation 


of the Statute of Frauds? or bring it within an exception to the parol evidence rule.° Parol evidence of an exception or reservation 


WESTLAW 


§ 67. Parol reservations and exceptions, 23 Am. Jur. 2d Deeds § 67 


has been admitted under the exception to the parol evidence rule’ permitting the admission thereof to show the true or actual 


consideration for a contract or conveyance. 
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Most jurisdictions adhere to the long-established rule that in a deed a mere reservation in favor of a stranger to the instrument 
creates in such stranger no right or interest in the property conveyed. ! An exception or reservation in favor of a stranger to a 
deed is void except to conform a right which the stranger already had.” A reservation of interest in real property, to be good, 


must be made to all, some, or one of the grantors, and not to a stranger to the deed.* 


The grantee is not estopped to deny the efficacy of the reservation in favor of a stranger,’ and some courts have declared that 


a reservation in favor of a stranger to the deed is void.” 


Some courts have called the rule against reservations in favor of strangers archaic and in conflict with the modern approach to 


construing deeds to effectuate the grantor's intent.° According to these courts, although transactions involving a stranger to the 
deed are disfavored, where the intent of the grantor to reserve an interest in property to a stranger is clearly shown, the court 


will give effect to the grantor's intent.’ 
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In some cases which apparently uphold the validity of a reservation in favor of a stranger, it is apparent that the instruments in 
question were construed as, or considered to operate as, exceptions rather than reservations! and, as exceptions, to be effectual 
to prevent the excepted lands from passing to the grantee.” However, a "reservation" in favor of a stranger, even where construed 
to be an exception, can operate neither to create new rights in such stranger® nor to enlarge any of the stranger's existing rights.* 


Nor can a right which has become extinguished be revived by an attempted reservation of it in a deed between third parties.» 
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Generally, in an instrument of conveyance, an exception attempted in favor of a stranger to the deed is, without more, ineffectual 
to vest any title or interest in such stranger! because the interest in question, where not already in the stranger, remains in the 


grantor. Such an exception is, however, effectual to prevent the title to the excepted land from passing to the grantee, and 
it will preclude the grantee's interfering with the stranger's enjoyment of that which was excepted even though the exception 


itself fails to convey any right to the stranger.* 


Although some courts have held that by acceptance of the deed the grantee is precluded from claiming that which was excepted 


in favor of the stranger,> the grantee generally is not estopped to deny the efficacy of the exception.° 


An exception of an interest or right already existing in the stranger operates according to its terms as an exception from the 
grant’ although it does not alter or enlarge existing rights or interests in the premises which are outstanding in the stranger 
at the time of the deed.* Such an exception is effective only to confirm a preexisting right and will not itself vest any title or 


interest in the third person.” 
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The general rules denying efficacy to a reservation or exception in favor of a stranger are phrased in terms of a stranger to 
the instrument or to the deed.! Strangers to the deed are those who are not parties to it.” It has been said, though, that what is 


logically meant is a stranger to the title.° 


© 2021 Thomson Reuters. 33-34B © 2021 Thomson Reuters/RIA. No Claim to Orig. U.S. Govt. Works. All rights reserved. 





Footnotes 
1 §§ 68, 70. 
2 Conway v. Miller, 2010 MT 103, 356 Mont. 231, 232 P.3d 390 (2010); Collins v. Stalnaker, 131 W. Va. 
543, 48 S.E.2d 430 (1948). 
3 Lemon v. Lemon, 273 Mo. 484, 201 S.W. 103 (1918). 
End of Document © 2021 Thomson Reuters. No claim to original U.S. Government 


Works. 


WESTLAW 


Research References, 23 Am. Jur. 2d Deeds VIII A Refs. 


23 Am. Jur. 2d Deeds VIII A Refs. 


American Jurisprudence, Second Edition May 2021 Update 


Deeds 
Anne E. Melley, J.D., LL.M., of the staff of the National Legal Research Group, Inc. 


VIII. Consideration 


A. In General 


Topic Summary — Correlation Table 


Research References 


West's Key Number Digest 


West's Key Number Digest, Deeds (=r14.1, 15, 17 to 19 


A.L.R. Library 


A.L.R. Index, Deeds 
A.L.R. Index, Quitclaim Deeds 
West's A.L.R. Digest, Deeds ji=m14.1, 15, 17 to 19 





© 2021 Thomson Reuters. 33-34B © 2021 Thomson Reuters/RIA. No Claim to Orig. U.S. Govt. Works. All rights reserved. 





End of Document © 2021 Thomson Reuters. No claim to original U.S. Government 
Works. 


WESTLAW 


§ 72. Generally, necessity, 23 Am. Jur. 2d Deeds § 72 


23 Am. Jur. 2d Deeds § 72 
American Jurisprudence, Second Edition May 2021 Update 


Deeds 
Anne E. Melley, J.D., LL.M., of the staff of the National Legal Research Group, Inc. 


VIII. Consideration 


A. In General 


§ 72. Generally, necessity 


Topic Summary Correlation Table References 


West's Key Number Digest 


West's Key Number Digest, Deeds (§ml4.1, 15 





Because a deed is an executed contract, as between the parties thereto, their heirs, or those who represent their rights only, | the 
lack of consideration alone is not sufficient cause for setting aside a deed.” The lack or the inadequacy of consideration may 
become an important factor in determining the existence of fraud? or of undue influence* inducing a conveyance of land and 


may become a deciding factor in ordering its cancellation” or reformation.° 
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To make a deed effective to transfer title, the consideration therefor may be either a good! or a valuable one.” 
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The term "valuable consideration" connotes that the grantor received something of value in return for the conveyance of the 
property,! such as money” or the satisfaction of a debt due by the grantor to the grantee.> Sufficient consideration for a deed 


may consist of marriage or a promise of marriage,’ a promise of support, or antecedent services.° 
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A good consideration is one founded either on love and affection toward one to whom a natural duty exists,! such as near relatives 
by either consanguinity or affinity,” or on a strong moral obligation supported either by some antecedent legal obligation, 


although unenforceable at the time, or by some present equitable duty.° 


One may execute a deed for any reason seen fit, such as love, affection, gratitude, partiality, prejudice, or even a whim or 
caprice.* Services rendered, such as cooking meals, cleaning house, and washing clothes, may constitute consideration for a 


transfer of property.° 


Deeds granted in exchange for support are valid.° Some statutes allow a grantor to annul the conveyance of realty based on 


consideration in the form of an agreement by the grantee to support the grantor during the grantor's life.’ In some jurisdictions, 
a gift of property from an elderly parent to a child in exchange for a promise of support is presumptively improvident and 


may be rescinded.® 
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Even assuming that a consideration may be necessary to the validity of a deed or to give it effect as a conveyance, | it is not 
essential that the consideration be recited.” In some jurisdictions, statutes specifically authorize the conveyance of land without 


recitation or proof of consideration.* 
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Any valuable consideration, even a nominal sum of money, is sufficient, as between the parties and their privies, to render a 
deed operative to pass title to property. | A recital of the payment and receipt of $1 and other good and valuable consideration 
is sufficient.” Mere inadequacy of consideration is not in itself sufficient to justify a court of equity in setting aside a deed.* 
However, adequacy of consideration is an element in a case where the instrument is alleged to have been procured by fraud? 
or undue influence,” where the grantor did not have the mental capacity to enter into the transaction,° or in a suit to set aside 


the transfer of an expectancy’ or to reform the deed.® 
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As to the admissibility of parol evidence regarding the true consideration in such cases, see § 85. 

3 Rose v. Dunn, 284 Ark. 42, 679 S.W.2d 180 (1984); Chase Federal Sav. and Loan Ass'n v. Schreiber, 479 
So. 2d 90 (Fla. 1985); In re Estate of Bontkowski, 337 Ill. App. 3d 72, 271 Ill. Dec. 475, 785 N.E.2d 126 
(1st Dist. 2003); Ward v. Ward, 70 Mass. App. Ct. 366, 874 N.E.2d 433 (2007); Celtic Corp. v. Tinnea, 254 
S.W.3d 137 (Mo. Ct. App. E.D. 2008); Nuckols v. Nuckols, 228 Va. 25, 320 S.E.2d 734 (1984); Newport 
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(Div. 1 2012); McElwain v. Wells, 174 W. Va. 61, 322 S.E.2d 482 (1984). 

Am. Jur. 2d, Cancellation of Instruments § 21. 

As to fraud affecting the validity of a deed, generally, see §§ 168 to 172. 

Bowen v. Hathaway, 202 Kan. 107, 446 P.2d 723 (1968). 

As to undue influence affecting the validity of a deed, see §§ 177 to 184. 

Ladner v. Schindler, 457 So. 2d 1339 (Miss. 1984); Payne v. Simmons, 232 Va. 379, 350 S.E.2d 637 (1986). 
In re Landis, 41 F.2d 700 (C.C.A. 7th Cir. 1930) (applying Illinois law); Harry v. Griffin, 210 Ga. 133, 78 
S.E.2d 37 (1953); Gannon v. Graham, 211 Iowa 516, 231 N.W. 675, 73 A.L.R. 1050 (1930); Hite v. Hite, 
120 Ohio St. 253, 7 Ohio L. Abs. 173, 166 N.E. 193 (1929); In re Norris' Estate, 329 Pa. 483, 198 A. 142 
(1938); Hofmeister v. Hunter, 230 Wis. 81, 283 N.W. 330, 121 A.L.R. 444 (1939). 

Am. Jur. 2d, Reformation of Instruments §§ 43 to 48. 
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Failure of consideration does not render a deed void.! Even total failure of consideration does not necessarily entitle the grantor 
to cancellation of the deed” because a deed is valid and operative as between the parties and their privies, whether or not founded 
on a consideration.* Nonpayment of the promised price gives the grantor an implied equitable lien on the land,* or creates a 
liability upon the purchaser which may be enforced in an action at law, but, in the absence of additional circumstances, such as 


fraud, justifying equitable relief, it does not entitle grantor to cancellation of the deed.° The mere fact that the purchase price has 
not been paid is not a sufficient ground to set aside a deed; fraud must be in the original transaction and not in the nonfulfillment 


of the contract.’ The cancellation of a deed for failure of consideration is justified where some independent ground of equitable 


jurisdiction, such as fraud, exists.® 
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1 Sintz v. Stone, 562 So. 2d 228 (Ala. 1990); Wooster v. Department of Fish and Game, 211 Cal. App. 4th 
1020, 151 Cal. Rptr. 3d 340 (3d Dist. 2012), review denied, (Feb. 13, 2013); Slaick v. Arnold, 307 Ga. App. 
410, 705 S.E.2d 206 (2010); Ward v. Ward, 70 Mass. App. Ct. 366, 874 N.E.2d 433 (2007); In re Rudell 
Estate, 286 Mich. App. 391, 780 N.W.2d 884 (2009); Desert Centers, Inc. v. Glen Canyon, Inc., 11 Utah 2d 
166, 356 P.2d 286 (1960); Farrar v. Young, 158 W. Va. 977, 216 S.E.2d 575 (1975). 
Am. Jur. 2d, Cancellation of Instruments § 20. 
Ingram v. Horn, 294 Ala. 353, 317 So. 2d 485 (1975). 
As to the necessity for consideration, see § 72. 

4 Am. Jur. 2d, Vendor and Purchaser § 493. 
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5 Morris v. Johnson, 219 Ga. 81, 132 S.E.2d 45 (1963); Harry v. Griffin, 210 Ga. 133, 78 S.E.2d 37 (1953). 
6 Am. Jur. 2d, Cancellation of Instruments § 20. 
7 Anchor v. O'Toole, 94 F.3d 1014 (6th Cir. 1996) (applying Ohio law). 
8 McCrary v. McCrary, 1988 OK 122, 764 P.2d 522 (Okla. 1988). 
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An illegal consideration—that is, a consideration which is contrary to law or public policy—is insufficient consideration to 


support a deed.! Where an obviously illegal consideration is recited, the deed is void on its face.” However, an intent to lessen 
one's tax burden or the promptings of a selfish purpose in the securing of an advantage by transfer of property will not destroy 


an otherwise valid deed.° 
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98 A.L.R. 1369 (1935). 
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A deed of grant executed and delivered in proper form is supported by a presumption of good consideration,! which may arise 
by force of statute,” or, in the case of a deed under seal in a jurisdiction where seals still have efficacy,” from the solemnity 
of the seal.* The acknowledgment of the receipt of consideration in a deed is prima facie evidence of that fact.> A rebuttable 


presumption of the payment of a valuable consideration is raised by the recital.° 
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1 Combs v. Hughes, 160 Cal. App. 2d 809, 326 P.2d 1 (2d Dist. 1958); Chapman v. Chapman, 1965 OK 48, 400 
P.2d 831 (Okla. 1965); Brown v. Halfin, 294 S.W.2d 290 (Tex. Civ. App. Galveston 1956), writ refused n.r.e. 

2 Combs v. Hughes, 160 Cal. App. 2d 809, 326 P.2d 1 (2d Dist. 1958); Hansen v. Walker, 175 Kan. 121, 259 
P.2d 242 (1953). 

3 § 97. 

4 Barnes v. McCandless Tp. Sanitary Authority, 8 Pa. Commw. 457, 303 A.2d 228 (1973). 

5 Randle v. Grady, 224 N.C. 651, 32 S.E.2d 20 (1944). 

6 Mullins v. Butte Hardware Co., 25 Mont. 525, 65 P. 1004 (1901); Farrar v. Young, 158 W. Va. 977, 216 
8.E.2d 575 (1975). 
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The presence of revenue stamps on a deed creates a presumption of the giving of consideration of an amount represented by the 
stamps. ! On the other hand, the lack of revenue stamps on a deed is at most no more than negative evidence as to the amount 


of consideration, and it is no proof whatever of the absence of consideration.” In a case involving conveyances alleged to be 
fraudulent as to creditors, the amount of stamps, or lack thereof, may permit an inference as to the adequacy or inadequacy of 


the consideration or complete absence thereof.> 
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Iowa 332, 99 N.W.2d 413, 85 A.L.R.2d 96 (1959); Flynn v. Palmer, 270 Wis. 43, 70 N.W.2d 231, 51 A.L.R.2d 
1000 (1955). 

2 Weaver v. Crommes, 109 Ohio App. 470, 12 Ohio Op. 2d 15, 167 N.E.2d 661 (2d Dist. Miami County 1959). 
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The general rule that the burden of proof rests upon the party asserting the affirmative of an issue! applies when the consideration 
for a deed is at issue. Since want of consideration is an affirmative defense,” the burden of proving want of consideration for a 


deed of grant is upon the party seeking to avoid it.> Where a conveyance is assailed by creditors as having been made when the 
grantor was insolvent, and the fraudulent intent has been established, the burden is on the grantee to show a good faith payment 


of a valuable consideration for the deed.* 
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1 Am. Jur. 2d, Evidence §§ 174 to 178. 
2 Kelly v. Threlkeld, 193 So. 2d 7 (Fla. 4th DCA 1966); Hansen v. Walker, 175 Kan. 121, 259 P.2d 242 (1953). 
3 In re Hobart's Estate, 82 Cal. App. 2d 502, 187 P.2d 105 (1st Dist. 1947); Brown v. Halfin, 294 S.W.2d 290 
(Tex. Civ. App. Galveston 1956), writ refused n.r.e. 
4 Am. Jur. 2d, Fraudulent Conveyances and Transfers § 179. 
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Where the consideration clause is itself a part of the contract, and not merely a receipt, the general rule as to the inadmissibility 
of evidence to vary or contradict a written contract prevails. ! So too, when the recital of consideration in a deed gives it its 


operative effect, parol evidence is generally held inadmissible to vary or defeat the operation of the deed as a conveyance.” 
However, when the recital of consideration in a deed is a mere receipt, parol or extrinsic evidence is admissible to modify, 
explain, or contradict it. The tendency of modern times has been to regard the consideration clause in a deed merely in the light 
of a receipt and to allow parol evidence to explain the consideration for almost every purpose except to allow the grantor to 


avoid the deed where no fraud or mistake is shown. Evidence of inadequate consideration is relevant only to the issue of fraud.* 
The actual consideration for a deed always may be shown, and it may be shown to be greater or less than, or different from, 


that recited in the deed.” Parol evidence that a grantee's promise to support the grantor during the grantor's life is a material part 
of the consideration for a deed must be clear, satisfactory, and convincing for such a promise to be determined to be material 


consideration.° 


Under a statute prohibiting the introduction of parol evidence against or beyond what is contained in a deed, or what may have 
been said before, at the time, or after, execution of the deed, parol evidence is not admissible to show that the consideration 


stated as paid by the deed was not in fact paid.’ 
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719 (1948); Clark v. Henderson, 62 N.D. 503, 244 N.W. 314, 84 A.L.R. 347 (1931); Shehy v. Cunningham, 
81 Ohio St. 289, 90 N.E. 805 (1909). 


4 Nuckols v. Nuckols, 228 Va. 25, 320 S.E.2d 734 (1984). 
5 § 85. 
6 Vaughn v. Carter, 488 So. 2d 1348 (Ala. 1986). 
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Ct. App. 3d Cir. 1961). 
End of Document © 2021 Thomson Reuters. No claim to original U.S. Government 


Works. 


WESTLAW © 2021 Thomson Reuters. No claim to original U.S. Government Works. 2 


